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OUTLINE FOR THE DEVELOPMENT OF THE 
QUARTERLY. 


In view of the cordial expressions of interest both from members 
of the association and from men in other parts of the country with 
which the undertaking of this state law magazine has been greeted, 
the Publication Committee are encouraged to believe that the experi- 
ment will be justified. 

The Committee has endeavored to present in the present number 
material which, it is hoped, will be found useful as well as inter- 
esting in various ways for members of the association to have at 
hand in their offices. 


First: There are brief extracts from public documents of 
special interest to the profession. 

Seconp: There are discussions by different members of the bar 
on various cases, or on legislative and other matters which are of 
practical current interest. It is hoped that similar brief discus- 
sions will be contributed in future by other members of the bar. Of 
course the Committee cannot undertake to publish everything which 
is sent in, but they will endeavor to make their selections impar- 
tially with the sole object of making the magazine one for useful 
discussion. It is, perhaps, needless to say that the publication or 
reprinting of the views of any individual or of material from any 
other publication in this magazine does not in any way commit 
either the association or the members of the Publication Committee 
to the views expressed. Such publication simply means that in the 
opinion of the Committee the views expressed are likely to be found 
useful or suggestive and are sufficiently concise and well-written 
expressions of considered professional opinion on appropriate sub- 
jects to merit publication. 

Turrp: There are extracts from the proceedings which are 
entered on the records of the Supreme Judicial Court in memory 
of the late John C. Gray. The Committee hopes, in the next 


number of the Quarterly, to print similar extracts from the pro- 
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ceedings in memory of the late James R. Dunbar. These two men 
devoted themselves to the profession, and their lives, character, and 
attainments illustrate, not only the reasons for their own pro- 
fessional distinction, but the only solid foundation upon which 
the profession in any state can gain and retain lasting confidence 
and distinction. 

Fourtu: The present number contains the first instalment of 
a quarterly digest of the decisions of the Supreme Judicial Court 
which it is intended shull be continued in each number to cover the 
published decisions of the previous quarter. The digest in the 
present number covers most of the opinions which have been pub- 
lished since September 1st, 1915. 

Firtuo: There is a statement of all proposed constitutional 
amendments introduced before the present legislature. 

Srxtu: There is a statement of some of the proposed legisla- 
tion before the present legislature which is likely to interest the 
bar. 

SeventH: Jt has been recently pointed out by Dean Wigmore 
that much of the most valuable law writing of the past twenty 
years has appeared, not in law books, but in law reviews.* Accord- 
ingly, the Committee feels that it may be of considerable practical 
value and convenience to the members of this association to have ut 
hand, in their offices, a title index to the recent leading articles in 
leading law mugazines and this number contains the first quarterly 
instalment of such an index. 

HENRY N. SHELDON, 
JOHN W. HAMMOND, 
GEORGE R. NUTTER, 
FRANK W. GRINNELL, 


Committee on Publication 


* Cf. Preface to 2d Edition of Volume V. of Wigmore on Evidence. This preface 
contains an interesting discussion of the whole subject of judicial administration. 
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THE PROPOSED CONSTITUTIONAL CONVENTION. 


His Excellency, the Governor, has called upon the legis- 
lature to submit to the people the question whether a con- 
stitutional convention should be held in accordance with the 
political platforms. While there are doubtless many citi- 
zens of the state, regardless of party, who are not con- 
vinced, either that the conditions demand the holding of 
such a convention or that a majority of the people of the 
state really desire such a convention, nevertheless, the 
probability that a convention will be held must be assumed 
and the plan of the act to be submitted to the people and 
under which the convention should be called becomes of 
paramount importance at the present time, for the pro- 
visions as to the selection of delegates, and the question 
whether or not the citizens in different parts of the state are 
to be allowed a free choice or a restricted one in choosing 
their delegates, must be considered now. 

Accordingly, the following extract from the Governor’s 
address and a brief statement by the Hon. Robert Luce are 
here printed for the information of the bar and in order to 
focus attention upon these important questions. 

Although it has already been stated in the “ Outline’ 
which prefaces this number that the publication or reprinting 
of the views expressed by different individuals in this mag- 
azine does not in any way commit either the association or 
the members of the Publication Committee to the views 
expressed, yet, as many men are apt to overlook prefaces, 
it seems desirable in this place to call attention not only to 
that portion but to the rest of the “Outline,” in order that 
the plan of the magazine may be generally understood. 


, 








EXTRACT FROM THE INAUGURAL ADDRESS OF 
HIS EXCELLENCY GOVERNOR McCALL. 


“No constitutional convention has been held in Massa- 
chusetts since 1853. It is doubtful if another period of 
history of equal length can be found more characterized by 
social and industrial change than the sixty-two years which 
have elapsed since that time. After so long and so rest- 
less an interval, during which nothing but piecemeal revi- 
sion has been considered, in the first instance by the 
Legislatures, I believe the time has come when our consti- 
tutional system should receive that connected and careful 
revision which it can best receive from a convention chosen 
for the purpose. Believing that the time has come for 
holding a convention, I recommend the submission of the 
question to the people, and the passage of all appropriate 
legislation necessary to that end and to carry out their will 
if they shall decide that a convention shall be held. I ree- 
ommend that you follow closely the precedents connected 
with the convention of 1853. That convention contained 
in its membership some of the greatest lawyers, publicists 
and statesmen our country has ever produced. The meth- 
ods of constitutional amendment were precisely the same at 
that time as they are now. That such a notable array of 
men should take part in a constitutional convention forms a 


weighty precedent for the legality of such a proceeding 
to-day. It tends strongly to refute the contention that 
because the people added a method of making amendments 
through preliminary action by the Legislature they thereby 
deprived themselves of the right, twice before exercised, as 


constituent members of the State, to consider the revision 
of the Constitution through a convention if they should 
decide to do so. In order that the convention may -be com- 
posed of men best fitted for the work I recommend that its 
members be chosen without party designation, and that a 
liberal number of members be selected by the State at 
large, and others be selected at large by political divisions 
of the State, such as congressional or senatorial districts, 
and in addition that there should be one member from each 
representative district. This would give the people a wide 





latitude of choice and secure them the opportunity to select 
men especially qualified for the work who might otherwise 
be practically debarred by mere local conditions. I believe 
that with the wealth and variety of talent at her command 
the Commonwealth can summon into her service to-day as 
notable an assembly as served her in 1853. 

The party of which a majority of us are members 
declared in its last platform in favor of amendments for 
biennial elections, an executive budget and the so-called 
short ballot. In addition to these proposed amendments 
others of an important character have been put forward and 
have the support of very many voters. 

There has not been, so far as I know, any important 
demand in recent years for amending the Bill of Rights and 
the Articles relating to the Judiciary. For this reason 
there seems to be no necessity for submitting those parts of 
the Constitution, and I therefore recommend that the Bill 
of Rights and the Judiciary be withheld from submission if 
such a course may legally be taken. But if there can be 
no partial submission of the Articles to a convention then I 
would recommend that the entire Constitution be submitted 
without reservation. 

The method of amendment commonly employed has been 
through the action of the Legislature, followed by a popular 
vote, and it was designed to be a conservative process. If 


a constitutional change should be approved by a majority 
of the Senate and by two-thirds of the House of Repre- 
sentatives in two successive Legislatures, and then adopted 
at an election, an effective barrier would be raised against 


changes in our organic law as a result of temporary popular 
opinion. Very often, however, members of the Legislature 
have treated the proceeding as purely political, and have 
been willing to vote for amendments, not because they 
believed they should be adopted but in order that the people 
might be permitted to pass upon them. Such an attitude 
would result in depriving the proceeding of the judgment 
ot the members of the Legislature upon the wisdom of a 
proposed change. Amendment through the instrumentality 
of a constitutional convention is essentially conservative. 








The Legislature would first pass a law submitting to a 
popular vote the question whether a convention should be 
held. After the people had voted in favor of a convention 
they would elect delegates who would assemble and consider 
the changes which in their judgment should be made. Those 
changes would again be submitted to the people and not 
become effective until ratified by them. There would thus 
be four steps in the process: action by the Legislature, the 
vote of the people, action by the convention, and finally, 
again a vote of the people. Such a deliberate procedure 
would be likely to enact into our organic law only such 
changes as would embody the settled opinion of the time.” 


DETAILS IN THE PLAN OF A CONSTITUTIONAL 
CONVENTION, BY HON. ROBERT LUCE. 


Considerations of detail in the matter of the proposed 
constitutional convention may be summarized as follows: 

Time. —If the precedent of 1852-3 is followed, the peo- 
ple will vote on the question next November; the Gov- 
ernor will proclaim the result in January ; a special election 
will be held in the spring (perhaps most conveniently and 
economically on the day in March when most of the town 
meetings are held) ; and the convention will assemble in 
May. It will doubtless sit in the hall of the House, and 
should there be fear that the Legislature of 1917 might not 
be willing to be prorogued in May, a later day for the con- 
vention might be set, although it will be desirable to begin 
as early before the hottest weather as possible. Sometimes 
in other states a convention has met for the distribution of 
business to committees, then adjourning for several weeks, 
and should this plan commend itself here, sessions might be 
resumed in September. 

Size. — The Convention of 1820 had 490 delegates ; for 
that of 1853 no complete list appears in the “ Debates,” but 
421 attended on the first day. Bills before the Legislature 
contemplate a membership now of less than 300. My own 
opinion would favor the larger number. The convention 
itself will have few details to consider, the bulk of its work 





being decision of perhaps a dozen big questions. A large 
body will better reflect the public sentiment, and it will be 
less open to influence by private interests. Our own expe- 
rience has not shown a body of from four to five hundred 
members too cumbersome. Probably there would be room 
enough in the hall of the House if the desks were removed. 

REPRESENTATION. —In previous conventions it has not 
been required that delegates should reside in the districts 
sending them. It hes been recognized that the problems 
are comprehensive, not local. Furthermore, ability is not 
geographically distributed. Omission of residence restric- 
tion made possible the presence in the 1853 convention of 
Anson Burlingame, who was to make his mark in diplomacy, 
and George S. Boutwell, who had just been Governor, each 
chosen by a town he had never seen. Charles Sumner, 
Richard H. Dana, and B. F. Hallett were among other men 
of exceptional capacity sent by towns where they did not 
live. It is desirable that some of our judges should be 
members, as was the case in all previous conventions. If, 
for instance, Chief Justice Rugg should be nominated, and 
should be opposed in his Worcester ward by some popular 
vote-getter, he might be defeated, to the public loss, 
though some other district might be glad to send him, if 
it could. 

To meet such conditions, it has been suggested that there 
be delegates-at-large, which is clearly desirable; and also 
that different kinds of districts— Representative, Sena- 
torial, Congressional — have delegates, the wisdom of 
which is not quite so clear. The danger is that pride will 
lead the abler men to contest the larger districts. Of two 
strong men contesting one Congressional district, one must 
lose, to the public loss. The simpler the representation, 
the better. 


Score. — It is an open question whether the act creating 
the convention could restrict its activities, even if that 
were desirable. The question has repeatedly arisen. On 
the one hand, it has been argued that a convention is for 
the time being the people, epitomized, with power absolute, 
uncontrollable. The weight of authority inclines to the 
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opposite view — that an instrument created by the people 
is powerless to go beyond the limits set by its creator. As 
a matter of fact, if a convention went beyond its instruc- 
tions and if its acts were then ratified at the polls, no court 
in the land would interpose, for from the days of the 
Declaration of Independence it has been axiomatic that it is 
the right of the people to alter their government, and their 
latest act controls. To try to restrict would invite trouble 
in the convention itself. It would probably be unneces- 
sary for the preservation of our judicial system, for there 
is no widely manifested opinion here in favor of changing 
that system in such matters as the method of choosing 
judges, their tenure, or the force of their decisions. In 
Massachusetts no considerable body of men now seems 
likely to go farther in the matter of recall of judicial 
decisions than to ask some speedier and easier way of 
amending the constitution in case judicial interpretation 
of it should be thought out of harmony with the popu- 
lar wish at the time; and even such a change is not 
probable. It has further been suggested that the Dec- 
laration of Rights be not touched. Here some really vital 
questions are raised. The article about the division of 
powers stands in the way of development along lines 
found efficacious in England, where gradually much of 
the routine detail of legislation is being transferred to 
administrative boards, which make law of a minor nature, 
either without restraint, or by Provisional Orders that are 
subject to ratification by Parliament. Our Legislature has 


gone close to the constitutional limit in this direction, 


perhaps indeed has overstepped it. Yet here lies one of 
the most promising methods of relief, by such processes as 
those, for instance, of a local government board to pass 
on all urban matters. The same article is also held to make 
impossible the adoption of a complete budget system, 
whereunder the Legislature may not appropriate for any- 
thing more than the Governor recommends. It is also held 
that the Declaration of Rights prevents jury reform, 
believed by some to be desirable in the way of avoiding 
juries for small civil Gauses and also in the matter of the 
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unanimity requirement. For all these reasons a restricted 
convention would in various particulars deemed of real 
importance fail to satisfy thoughtful men of no small 
numbers. 

The only provision for amendment in the Constitution of 
Massachusetts as adopted in 1780 was to the effect that in 
1795 the voters should be convened “for the purpose of 
collecting their sentiments on the necessity or expediency 
of revising the constitution, in order to amendments.” <A 
convention was to be held if two-thirds of the votes favored, 
but such was not the result. 

The Convention of 1820 was held without express con- 
stitutional warrant. The question passed upon by the 
voters was: “Is it expedient that Delegates should be 
chosen, to meet in Convention, for the purpose of revising, 
or altering the Constitution of Government of this Common- 
wealth ? ” 

One of the amendments submitted to the people by this 
Convention, and adopted, was the Ninth, providing the 
method of specific amendment now familiar — by action of 


the Legislature in two successive years and ratification by 
the voters. 


This developed the question whether one method of 
amendment having been provided, any other was precluded. 
It was formally asked by the Legislature of the Justices in 
1833, and the opinion may be found in 6 Cushing, 573-575. 
It was to the opinion that no specific amendment could be 
made in other than the method prescribed; and that if a 
convention was held, it would be limited by the terms of 
the vote calling it. 

The Justices did not understand, however, that it was the 
intention “to request their opinion upon the natural right of 
the people in cases of great emergency, or upon the 
obvious failure of their existing constitution to accomplish 
the objects for which it was designed, to provide for the 
amendment or alteration of their fundamental laws.” The 
opinion, therefore, seems not to have stood in the way of 
the Act of 1852, which put the question before the voters 
in precisely the language used in 1820. 
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Both in 1820 and 1852 the authority to the convention 
was conveyed in the same language, to wit, “ they may take 
into consideration the propriety and expediency of making 
any, and if any, what alterations or amendments in the 
present Constitution of Government of the Commonwealth.” 

In 1820 the voters were directed to assemble in town 
meeting (there were then no cities) and “elect one or more 


delegates, not exceeding the number of representatives to 
which such town is entitled.” In 1852, the general ticket 
system of choosing representatives being still in force, the 
same language was used, modified to include cities, and 
qualified to meet the minor changes in the system of choos- 


ing representatives that had been made since 1820. 
Rosert Luce. 


A sketch of the conventions thus far held in Massachusetts may be 
found in ‘‘ A Brief History of the Constitution and Government of Massa- 
chusetts,”” by former Lieutenant Governor Louis A. Frothingham, just pub- 
lished by the Harvard University Press. Thorough treatment of the legal 
questions involved may be found in Jameson’s *‘ Constitutional Conventions.” 

In this connection the following information may be of interest. in 1914 
the Massachusetts branch of the American Federation of Labor petitioned 
for the passage of House Bill No. 185, to provide that “all judges shall be 
elected by the people for a term of years not to exceed five,” and it was 
frankly stated by a representative of that organization before the Committee 
on Constitutional Amendments of that year that he thought the adoption 
of the compulsory initiative would settle the question of an elective judi- 
ciary, recall of judicial decisions, etc., all of which measures he was support- 
ing. Since 1914 proposals for an elective judiciary have not been presented 
on petition of that organization. In view of the above facts, it may be 
reasonably expected that vigorous pressure will be brought to bear upon the 
convention in favor of an elective judiciary and of the compulsory initiative 
with an elective judiciary as one of its ultimate objects. In a recent state- 
ment to the press Mr. Luce has called attention to the following sentence, 
relating to the Convention of 1853, from page 220 of Volume I. of former 
Governor Boutwell’s ‘‘ Sixty Years in Public Affairs ”’: 

‘¢ The attempt to change the tenure of the judges was a grave mistake and 
it was the efficient cause of the defeat of the work of the convention.”’ 


F. W. G. 





EXTRACTS FROM THE RECENT ADDRESS OF 
HON. CHARLES E. HUGHES, ASSOCIATE 
JUSTICE OF THE SUPREME COURT OF THE 
UNITED STATES, BEFORE THE NEW YORK 
STATE BAR ASSOCIATION ON FRIDAY, JAN- 
UARY 14, 1916. 


The following brief extracts from this address which was 
entitled “Some Aspects of the Development of American 
Law,” are reprinted here as they constitute short essays by 
themselves and have a very practical bearing upon matters 
of importance in this as well as in all the other states of 
the Union. ‘The address is printed at length in the New 
York Law Journal of Saturday, January 15, 1916. 


Our Dua System. 

“With Congress using widely its authority over interstate 
commercial intercourse and the states creating new obliga- 
tions and remedies, the difficulty and importance of the 
work of the courts as the interpreters of constitutions and 
laws has enormously increased. There has never been a 
time when that work, in view of the intimate relation of 
legislation to commerce and industry, has been of more 
vital concern to the country than it is to-day. It is plain 
that our dual system of government is being subjected to a 
new and severe strain. Congress is constantly defining the 
scope of its legislation by reference to the commerce clause, 
while on the other hand the states, with respect to almost 
every important activity, press their action to the constitu- 
tional limit of state power. . . . 

But in the face of the difficulties already upon us, and 
destined to increase in number and gravity, we remain con- 
vinced of the necessity of autonomous local governments. 
An over-centralized government would break down of its 
own weight. It is almost impossible even now for Congress 
in well-nigh continuous session to keep up with its duties, 
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and we can readily imagine what the future may have in 
store in legislative concerns. If there were centered in 
Washington a single source of authority from which pro- 
ceeded all the governmental forces of the country — created 
and subject to change at its will — upon whose permission 
all legislative and administrative action depended through- 
out the length and breadth of the land, I think we should 
swiftly demand and set up a different system. If we did 
not have states we should speedily have to create them. 
We now have them, with the advantages of historic back- 
ground, and in meeting the serious questions of local 
administration we at least have the advantage of ineradicable 
sentiment and cherished traditions. And we may well con- 
gratulate ourselves that the circumstances of the formation 
of a more perfect union has given us neither a confedera- 
tion of states nor a single centralized government, but a 
nation, and yet a union of states, each autonomous in its 
local concerns. To preserve the essential elements of this 
system, without permitting necessary local autonomy to be 
destroyed by the unwarranted assertion of Federal power, 
and without allowing state action to throw out of gear the 
requisite machinery for unity of control in national con- 
cerns, demands the most intelligent appreciation of all the 
facts of our inter-related affairs and far more careful efforts 
in coéperation than we have hitherto put forth. . . .” 


INTERPRETATION OF STATUTES. 

“T have spoken of constitutional grants and restrictions, 
but quite apart from these the development of our law is 
making very heavy demands upon the courts as the organs 
of the interpretation of statutes. Many forget how neces- 
sary is the judicial work to the carrying out of any legisla- 
tive program. I like to think of the courts as in the truest 
sense the expert agents of democracy, expressing deliberate 
judgment under conditions essential to stability, and there- 
fore in their proper action the necessary instrumentalities of 
progress. We are constantly reminded of the fact that 
legislation, even when making important changes, is new 
only in part. It cannot escape its roots. In _ providing 
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what is new, it also brings forward what is old. Concepts 
long familiar in the law are introduced into new statutes: 
language can hardly be used otherwise, despite crudities in 
drafting, and in nearly every line is a connection with the 
past which demands the expert judicial interpreter. And 
further, what may seem at the time to be an abrupt or 
‘atastrophic change takes ultimately its place in legal 
history, when causes and effects are better understood, as a 
natural evolution. It is undoubtedly the duty of the courts 
to construe legislation according to the intent of the Legis- 
lature. But the question remains, What is the intent of the 
Legislature? The man in the street will tell you at once 
what it is, but when you put the case to him in its details 
he hesitates. What seemed clear becomes doubtful as the 
particular application to concrete facts is faced. Much that 
arises in the controversies which the courts must decide was 
not or could not have been foreseen, and actual intent to 
deal with it was lacking. There is no one who has had 
anything to do with legislation but knows how various are 
the views inducing votes, and it is recognized that it would 
be highly unsafe to take even expressions in debate as 
representing the opinions of others whose concurrence was 
necessary to the passage of the measure. The intent of the 
Legislature is sometimes little more than a useful legal 
fiction, save as it describes in a general way certain out- 
standing purposes which no one disputes, but which are 
frequently of little aid in dealing with the precise points 
presented in litigation. Moreover, legislative ambiguity 
may at times not be wholly unintentional. It is not to be 
forgotten that important legislation sometimes shows the 
effect of compromises which have been induced by exigen- 
cies in its progress, and phrases with a convenient vague- 
ness are referred to the courts for appropriate delimitation, 
each group interested in the measure claiming that the 
language adopted embodies its views. Legislation does not 
execute itself; very rarely does it fully explain itself, and 
with the legislative word, in order to make it effective, 
must go the judicial judgment. How important this work 
is in connection with recent legislation is at once apparent. 
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For it is through the courts that consistency and symmetry 
will be given to new departments of law. 

I have said that every statute shows its connection with 
the past and contains in its language references to familiar 
legal concepts, but the work of interpretation cannot faith- 
fully be pertormed in a technical spirit which would sacri- 
fice the growing substance of the law to a lifeless formalism ; 
nor can it in linking the future with the past ignore the 
evident purpose of many legislative changes. Thus, in the 
case of our uniform state laws, formulated and adopted 
with the purpose of unifying the commercial law of the 
country, nothing could be more lamentable than to treat 
the uniform act as an outgrowth of the separate law of 
the State and through conflicting interpretations to create a 
new diversity in place of the desired unity. It is an old 
maxim that in construing statutes the court should consider 
the old law, the mischief and the remedy. The maxim has 
become so hackneyed that its fine quality is often not per- 
ceived. It calls for a statesmanlike appreciation of past, 
present and future, through which alone the judge can dis 
charge his responsibilities as the interpreter of legislation 
in the expanding life of democracy. In judicial tribunals 
the Legislature is happily, though somewhat mythically, 
personified as possessed of all accessible information, learned 
in the law of the past, wise to the point of infallibility in 
matters of legislative discretion, generally using legal lan- 
guage with legal acumen and certainty and imbued with the 
spirit of unfailing consistency. The intent of this ideal 
legislative intelligence is found in the words it employs, and 
when found must be faithfully applied; and the general 
success of the courts in this arduous endeavor is shown 
by the fact that although the Legislature is always free to 
repudiate any misconstruction of its purpose, such action is 
rarely taken. . . .” 


Tue RELATION OF STANDARDS OF THE BaR TO THE VITAL 
Forces OF SOCIETY. 


“We are living at a time when men and women in a 


large part of the world are undergoing a discipline unrivaled 
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in its severity and are exhibiting a heroism that has never 
been surpassed. Let it not be supposed that those who 
survive will lack the strength which such sacrifice and such 
discipline must give. Let us not content ourselves with 
the comfortable thought of hardships we have escaped, but 
rather reflect upon the vigor, self-discipline and patriotic 
ardor which alone can make us worthy of opportunity or 
able to use it. The sentiment of the bar isa fair index of 
public virtue. If its standards are corrupted, the vital 
forces of society cannot fail to be enfeebled. With a sound, 
courageous and independent bar, a foe of demagogy, but a 
friend to rational improvement, vindicating its expert 
leadership by intelligent conception of the interests of the 
community, and by its zeal for the better administration of 
justice, which is its especial care, democracy will not essay 
its tasks in vain.” 





OPINIONS OF SUPREME JUDICIAL COURT. 


(Extract from the Report of the Attorney General, Hon. Henry C. Atwiil.) 


* A serious problem now confronts the legal profession of 
the country growing out of the multiplication of law reports. 
In our own State the reports of the decisions of the Supreme 
Judicial Court of the Commonwealth have now reached the 
two hundred and twenty-second volume, and between four 
and five volumes are being added annually. In many of the 
decisions reported in these volumes the court is merely 


applying well-settled principles of law to the special facts 
involved in the particular case. In such cases, particularly 
when the action of the court below is affirmed, a published 
opinion can be of little or no value as a precedent. Almost 
its only purpose is to inform the parties to the litigation of 
the reasons for the decision made by the court. In my 
opinion, and in that of many members of the bar, no useful 
purpose is served by the writing and the publishing of 
opinions in cases of the character which I have described. 
It has, however, been the practice of the court for many 
years to hand down opinions in all cases decided, though 
they are not required by law todo so. Revised Laws, chap- 
ter 156, section 12, requires that the rescript formally stating 
the court’s decision shall contain a brief statement of the 
reasons for the decision, and further provides for the pub- 
lishing of the rescript in the event that no opinion is written. 
As rescripts are merely formal documents, it is plainly not 
desirable to have them published in any substantial num- 
bers, and for this reason opinions are not infrequently writ- 
ten which might be omitted if the requirement that the 
rescript be then published did not exist. I feel that the 
court should be given an unlimited opportunity to decide 
cases without opinion in its discretion in all cases where it 
is apparent that the writing of an opinion would serve no 
substantial public purpose. Accordingly, I recommend that 
the section of the Revised Laws referred to be amended so 
as to provide that if no opinion is written the reporter shall 
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publish only a brief memorandum of the decision. I have 
in mind in making this suggestion such memoranda of deci- 
sions as are published in the reports of the decisions of the 
Supreme Court of the United States and of the Court of 
Appeal of New York. If some such amendment is adopted, 
it will be an indication to the court that the General Court 
agrees With the views which I have herein expressed, and 
will enable the court without embarrassment to omit opin- 
jons in many cases where it now feels obliged to write them. 
This will not only check the overgrowth of our law reports, 
but will remove an unnecessary burden from the judges of 
this court and give them more time to devote to the prepa- 
ration of opinions in the remaining cases and to their other 
important public duties.” 


Note. 

In this connection it should, perhaps, be stated, in order 
that there may be no misunderstanding, that the average 
length of opinions of our court is, and always has been, less 
than that of most of the courts in the country and the court 
deserves credit for this record. The question raised by the 


Attorney-General is one of general policy which has recently 
been discussed by Judge Swayze in his address before this 
association, printed in the November number of this maga- 
zine, and by Chief Justice Winslow of Wisconsin in the 
October number of the Illinois Law Review. 





EDUCATIONAL REQUIREMENTS FOR ADMISSION 
TO THE BAR. 


On March 11, 1915, the Supreme Judicial Court of 
Massachusetts approved rules requiring that all applicants 
for admission to the bar, who should thereafter begin to 
study the law, should not only be required to show their 
ability to pass the regular law examinations, but should 
show their ability and determination to pass certain exami- 
nations as to their general education. The order approving 
these rules was signed by every member of the court, Chief 
Justice Rugg and Justices Loring, Braley, DeCourcy, 
Crosby, Pierce, and Carroll. The object was to make each 
applicant show that he had not only the ability but, still 
more important, to show sufficient respect for the profession 
which he wished to enter and of its real dignity and impor- 
tance, to train his mind upon subjects other than technical 
rules of law. As Chief Justice Rugg said, in a recent 
opinion dealing with this subject : 

“The mental strength developed by the study necessary 
to master the required subjects in general education is more 
significant than the book learning implied. The facts 
learned may be forgotten, the trained mind remains.” 

We believe that it is of fundamental importance to the 
citizens of Massachusetts that men who wish to apply for 
admission to the bar and for the right to hold themselves 
out as attorneys-at-law should be required to show that they 
possess the ability and determination to learn referred to 
above. 

Briefly stated the rules as to general education which were 
approved by the Court contained four groups of subjects. 

Group one includes English grammar, English composi- 
tion, and English literature. The desirability of some famil- 


iarity with these subjects admits of no doubt. Group two 
includes Massachusetts history, American history, and 
English history. 

We believe that any Massachusetts lawyer should know 
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something about Massachusetts history, American history, 
and English history. 

Group three prescribes arithmetic, bookkeeping, algebra, 
and geometry. Of these subjects a man need not take more 
than two of his own choice, arithmetic and bookkeeping, to 
comply with this rule. He need know nothing about alge- 
bra or geometry. We believe that a lawyer should know 
something about arithmetic and bookkeeping. We do not 
believe that members of the bar to-day know too much 
about these subjects. 

Group four contains seventeen miscellaneous subjects, 
from which the candidate may choose any five. He may 
select from this list geography, civil government, economics, 
medieval and. modern history, and shorthand and type- 
writing. Here are five subjects, a passable knowledge of 
which we believe it reasonable to ask a lawyer to possess. 
But if it happens to be easier for him to substitute for one 
of these five subjects some other, with which he is more 
familiar, he may take any one of the following-named twelve 
subjects: Latin, French, German, Italian, Spanish, Greek, 
ancient history, physiology, physics, botany, chemistry, 
zoblogy. He is not required to know any of these foreign 
languages, nor is he required to know anything about these 
scientific subjects. But if he does know any one of them 
he can substitute it for any one of the first five subjects 
mentioned inthis group. The five mentioned first do not 
require a man to go out of the English language or into the 
realm of science. With the exception of stenography and 
typewriting, they require only that he shall have shown his 
own ability and his own determination by having gained 
some cultivation before he asks to become a member of a 
profession the first requirement of which is mental training. 

The legislature of 1915 passed an act (Chapter 249) 
practically anulling these requirements. 

A petition has been presented to the legislature represent- 
ing that the interests of the commonwealth require the 
repeal of this Chapter 249 of the Acts of 1915, above 
referred to, and asking for such repeal. 

The history of the Massachusetts bar and of the Massa- 





chusetts bench has been an honorable one and has com- 
manded the respect of the bar of the rest of the’country for 
more than a century. In order that this respect may be 
retained and deserved in the future with the increasingly 
difficult problems which must be dealt with, in the interests 
of the public, by the courts and by the bar, it is, in our 
judgment, essential that the mental equipment and deter- 
mination to learn, of men who wish to be lawyers should 
be subjected to a test adapted to modern facilities for 
individual study, which are to-day offered more freely in 
Massachusetts than in almost any other state of the Union. 
We believe that unless the citizens of Massachusetts insist 
upon such requirements, the respect for the profession and 
the influence of the name of Massachusetts, which has stood 
both for ability and character, will grow less and less, and 
that the stultifying influence of a policy of allowing men to 
become attorneys who have not the ability and force of 
character to prepare themselves for such reasonable require- 
ments will gradually spread itself and affect the interests of 
the whole state in many ways. 


Henry N. SHELDON, 
President Massachusetts Bar Association. 


SAMUEL J. ELDER, 
President Bar Association of the City of Boston. 


SaMuEL D. Conant, 
President Franklin County Bar Association. 


Rosert P. Crapp, 

President Middlesex County Bar Association. 
Asa P. FRENCH, 

President Bar Association of Norfolk County. 
Starr Parsons, 

President Essex Bar Association. 


January, 1916. 





REPORT OF THE BOARD OF COMMISSIONERS 
FOR THE PROMOTION OF UNIFORMITY OF 
LEGISLATION IN THE UNITED STATES. 

To His Excellency the Governor and the Honorable Council 

of the Commonwealth of Massachusetts. 


The Board of Commissioners for the Promotion of Uni- 
formity of Legislation in the United States submits the 
following annual report : 


ORIGIN. 

With the growth of commerce and means of transporta- 
tion in the United States it gradually became evident that 
the scheme of government embodied in the Constitution of 
the United States adopted in 1788 involved certain defects 
in its operation. The powers granted to the Congress of 
the United States were limited to those matters which were 
then deemed national, while those which were then deemed 
local were left to be entirely dealt with by the legislatures 
of the several states, acting independently of each other. 

As the country developed and means of travel and inter- 
course increased in a way not dreamed of in 1788, it became 
apparent that there were many matters of supreme impor- 
tance pertaining to the welfare of the people of all the states 
which were clearly outside the powers of Congress. 

The only practical way of dealing effectively with these 
matters of general concern was the adoption of some method 
which should secure uniformity of action by all the states. 


Unirormity oF State LEGISLATION. 

The scheme which was finally adopted to bring about this 
result was the creation of a body clothed only with advisory 
powers for the drafting of legislation. 

The American Bar Association was largely instrumental 
in forwarding the movement. 

This new body was to consist of commissioners appointed 
by the several states, acting through their governors or 
legislatures. 
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These commissioners were to meet annually, and frame 
laws governing matters affecting the general welfare of the 
whole country. 


NAME. 
The name adopted for this new body was the Conference 
of Commissioners on Uniform State Laws. This name has 


recently been enlarged and now reads the National Confer- 
ence of Commissioners on Uniform State Laws. 


SESSIONS. 

There have been regular annual sessions of this body 
since the year 1892. These sessions have always been held 
during the week prior to the meetings of the American Bar 
Association and at or near the places where those meetings 
have been held. 


GROWTH. 

In 1893, 19 states had appointed commissioners. In 
1895, 28 states and 1 territory had joined in the work. In 
1915 all the states and territories and insular possessions 
were represented by commissioners. 


NATURE OF THE WoRK. 

The nature of the work performed by the conference and 
the commissioners has been twofold. 

First. — There has been the work of framing uniform laws. 
This work has been done in the first instance by committees 
appointed by the conference. The committees usually have 
had assistance from experts having special acquaintance 
with the matters to be dealt with. The laws so framed have 
then been discussed, and considered in detail by the confer- 
ence sometimes for two years and more often for five or six 
or more years. When fully satisfied, the conference has 
approved the uniform laws and recommended the same for 
adoption by the several state legislatures. 

Second. —There has been the work of procuring the 
adoption by the states of the uniform laws thus framed and 
approved. This work has hitherto been left largely to the 
commissioners in each state. 
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Unirorm LAws FRAMED. 


The following is a list of the uniform laws which have 
been approved by the conference and recommended for 
adoption in the different states, with the dates when the 
same were approved : 


1896. : . . Uniform negotiable instrument act. 
1900. ° . . Uniform divorce act. 

1901 . é ‘ . Uniform insurance act. 

1901 . : Pp . Uniform migratory divorce act. 
1901 . ‘ , .. Uniform divorce procedure act. 
1907 _ ‘ ' . Uniform sales act. 

1907 .. , ‘ . Uniform warehouse receipts act. 
1907 _ . , . Uniform divorce act. 

1909. ‘ R . Uniform stock transfer act. 

1909 : . Uniform bills of lading act. 
1910S. ; ‘ . Uniform foreign wills act. 
1910. ‘ ‘ . Uniform desertion act. 

1911. ‘ ‘ . Uniform child labor act. 

1911. . . . Uniform marriage act. 

1912. : ; . Uniform marriage evasion act. 
1914 ‘ , . Uniform partnership act. 
1914. , ‘ . Uniform cold-storage act. 
1914. ' ; . Uniform acknowledgment act. 
1914. ‘ , . Uniform workmen’s compensation act. 
1915. ' . . Uniform pure food and drugs act. 
1915_zj ° ; . Uniform flag act. 


Unirorm LAWS ADOPTED. 


As already stated, the matter of securing the adoption ot 
the uniform laws has heretofore been largely left in the 
hands of the commissioners in the several states. In some 
of the states the matter has received little attention, and 
few or none of the acts have been adopted. In other states 
the commissioners have been more active, and hetter results 
have been attained. 


The uniform negotiable instrument act has now been 
adopted in 46 states and the territory of Alaska and all the 
insular possessions. 

The uniform sales act has been adopted in 12 states and 
the territory of Alaska. 

The uniform warehouse receipts act has been adopted in 
32 states, territories and Federal possessions. 
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We mention these for the purpose of showing that 
the work of this new legislative body has not been in 
vain. 

The conference has now undertaken the work of rendering 
assistance to the commissioners in the several states in the 
matter of procuring the adoption of uniform acts, so that 
from now on it is probable that more will be accomplished 
in the way of securing the enactment of the uniform laws. 


OBSTACLES. . 


All of the commissioners serve without compensation. 


In some of the states they are obliged to pay their own 
traveling expenses. 

This handicap, however, has produced some good results. 
The commissioners have not been influenced by anything 


except patriotic motives. 

There has been an entire absence of partisanship. The 
public welfare of the entire country has been the sole end 
and aim of all concerned. 

The greatest obstacle, outside of mere indifference, has 
been a spirit of local pride or prejudice on the part of mem- 
bers of the legislatures in different states, which has led 
them to overlook the fact that the different states of the 
union are members of one great family, and are vitally 
affected not only by what is done in their own state but 
also by what is done in other states of the union. This 
obstacle will become less serious, we believe, when the 
importance of the uniform laws is fully appreciated. 


MASSACHUSETTS COMMISSIONERS. 


The following is a list of the men who have served and 
are now serving as commissioners for Massachusetts, with 
the periods of their service : 


Edmund H. Bennett : . : : . 1891-1898 
Leonard A. Jones : , ‘ ; ‘ . 1891-1902 
Frederick J. Stimson : . : PF . 1891-1905 
John C Gray : . ‘ . . . . 1898-1900 
Louis D. Brandeis , ; ; ‘ ‘ . 1900-1906 
James Barr Ames : : : : : . 1902-1910 
George E. McNeil > , ‘ ; . 1905-1906 
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George W. Weymouth . ; . ‘ . 1905-1906 
George E. Gardner . é ° . ; . 1905-1908 
Frederick H. Nash ; ; P : ; . 1906-1908 
Samuel Ross ‘ ‘ ; , ‘ . . 1906-1914 
Hollis R. Bailey. , ‘ , ‘ : . 1909- 
Samuel Williston . , : , , ‘ . 1910- 
Joseph F. O’Connell . . : ‘ . . 1914- 


Massacuusetts Unirorm Laws. 

Massachusetts has led the way in the matter of adopting 
the uniform laws. 

The following is a list of those of the uniform laws which 
are now in force in Massachusetts, with a reference to the 
statutes embodying the same : 

Uniform negotiable instrument act . R.L., c. 73; Acts 1910, c. 
417. 

Uniform sales act . ; } . Acts 1908, c. 237. 

Uniform warehouse receipts act . Acts 1907, c. 582; Acts 
1909, c. 227. 

Uniform stock transfer act , . Acts 1910, c. 171. 

Uniform bills of lading act. . Acts 1910, c. 214. 

Uniform foreign wills act ‘ . Acts 1911, c. 246. 

Uniform desertion act . , . Acts 1911, c. 456. 


Uniform child labor act ‘ . Acts 1913, ce. 779, 831. 
Uniform marriage evasion act . . Acts 1913, c. 360. 


Untrorm Laws NOT YET ADOPTED. 

The uniform marriage act was introduced two different 
years into our Legislature by the commissioners, but was 
opposed by some of the city clerks, and failed of passage. 

This uniform law is not very different from the present 
law of Massachusetts, and the commissioners have not felt 
it their duty to press its enactment with too great insist- 
ence. 

The uniform acknowledgment act is substantially the 
same as the existing law of Massachusetts. 

The uniform workmen’s compensation act was framed with 
great care after three years’ work on the part of a special 
committee and of the conference. We believe this law is 
better than the present workmen’s compensation law in 
Massachusetts, and hope that before many years the uniform 
law may be adopted. 
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The uniform cold-storage act will be presented to our 
1916 Legislature, and should be adopted. 

At present your commissioners are devoting their atten- 
tion principally to the uniform partnership act. This act is 
a decided improvement over the existing partnership law of 
Massachusetts in several important particulars. It has been 
adopted in Alabama, Pennsylvania, and Wisconsin. It 
ought to be adopted in Massachusetts. 


QuaLity OF WoRK DONE. 

The greater part of what is known as commercial law in 
Massachusetts for some years has been contained in the 
uniform laws framed by the Conference of Commissioners 
on Uniform State Laws and adopted by the Massachusetts 
Legislature. 
These laws have stood the test of experience. No serious 
criticism of them has been made by either the bench or the 
bar or the business community. 
No lawyer can consider himself well educated who is not 
acquainted with all the uniform commercial laws. 
The two uniform social laws, viz., the uniform child labor 
law and the uniform desertion act, are recognized as good 
legislation. 
The national conference of commissioners has an estab- 
lished reputation for conservatism, capacity, and carefulness, 
and great weight is now given, and very properly given, to 
its recommendations. 


LEGISLATION RECOMMENDED. 


Your Board recommends the enactment in 1916 of the 
uniform partnership act and the uniform cold-storage act. 


Houuis R. BalLey. 
SAMUEL WILLISTON. 
JosEPH F. O’CONNELL. 
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RESOLUTIONS ADOPTED BY THE BAR AT A 
MEMORIAL MEETING IN HONOR OF THE 
LATE JOHN C. GRAY HELD IN THE SUPREME 
JUDICIAL COURT OF MASSACHUSETTS ON 
SATURDAY, OCTOBER 23, 1915, AND ENTERED 
UPON THE RECORDS OF THE COURT. 


The life of John C. Gray, which ended on February 25th 
last, added distinction to the annals of a distinguished 
family. He was born at Brighton, July 14, 1839, the son 
of Horace and Sarah Russell (Gardner) Gray, and after 
attending the Boston Latin School he graduated from Har- 
vard College in 1859 with high rank, and from the Harvard 
Law School in 1861. He studied for a third year at the 
Law School, and then enlisted in the army, remaining until 
the end of the war. During his service he was Second 
Lieutenant in the Forty-first Massachusetts Infantry and 
the Third Massachusetts Cavalry, an aide-de-camp to Gen- 
eral Gordon, and Major and Judge Advocate General of 
United States Volunteers on the staffs of General Foster 
and General Gillmore. His lifelong friend, Mr. Justice 
Holmes, mentions the fact that “when he was in the army 
he was the first officer to meet Sherman at Savannah after 
the march to the sea, and is referred to in Sherman’s report 
of his operation as ‘a very intelligent officer,’” which, as 
Justice Holmes says, is “a striking tribute to one who 
barely had reached manhood from the great commander at 
the crowning moment of his success.” 

After the war he came back to Boston and began the 
practice of his profession in partnership with John C. 
Ropes, an old friend and classmate in the Law School. 
Later, by the addition of William Caleb Loring (now Mr. 
Justice Loring), the firm became Ropes, Gray and Loring ; 
and at the time of Mr. Gray’s death under the name of 
Ropes, Gray, Boyden and Perkins, it included eight of his 
former pupils, among them his son Roland. 

With Mr. Ropes he founded the American Law Review 
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in 1866 and edited it for several years with ability and 
success. Thereafter he published several treatises of 
marked excellence. The first edition of his “ Restraints on 
the Alienation of Property” was published in 1883, the 
second in 1895. The “ Rule Against Perpetuities ” had three 
editions, in 1886, 1906, and 1915. “The Nature and 
Sources of the Law,” embodying the substance of lectures 
delivered at Harvard and Columbia, was published in 1909, 
He also published two editions of his collected “Cases on 
Property ” in six volumes and various articles in magazines. 

He began to teach at the Harvard Law School in 1869, 
before Dean Langdell came from practice to the school. 
He was first appointed as lecturer, and this appointment 
was renewed in 1871 and again in 1872 and 1873. On 
March 18, 1875, he was made Story Professor of Law, and 
on November 12, 1883, Royall Professor of Law. He 
resigned on February 1, 1913, and became Royall Professor 
of Law Emeritus. His term of service thus covered the 
whole development of the modern school, and every mem- 
ber of the present Faculty came under his instruction. He 
taught many subjects, — Bankruptcy and the Law of the 
Federal Courts, Conflict of Laws, Evidence, Constitutional 
Law, all branches of the law. of Property and Jurisprudence. 

His honors and responsibilities were many. He was 
made Doctor of Laws by Yale in 1894, and Harvard in 
1895; he was President of the Boston Bar Association and 
the Harvard Alumni Association; he was a Trustee of the 
Museum of Fine Arts and of many other important trusts. 

It has been well said of Mr. Gray by his colleague, Pro- 
tessor Williston : 


“When Gray died there passed from among us a 
man whose type has always been rare and is growing 
rarer. It is so difficult to achieve excellence even in 
one department that the old ideal of a rounded life and 
a broad intellectual outlook has been almost surrendered 
by men of serious purpose, as inconsistent with any 
plan of real accomplishment. Gray, however, found 
no inconsistency. He was at once a specialist in a 
narrow and difficult branch of the law, a lawyer in 
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general practice, a man of affairs, a teacher, a writer, a 
well-read scholar in various fields, with cultivated inter- 
ests in letters and art, and a man of the world by no 
means averse to mingling in congenial society.” 


This balanced and many-sided aspect of his life was made 
the more conspicuous by the fine quality of his work in each 
field. We need not recall to the bar the soundness of his 
opinions on questions of law, the wisdom of his advice in 
practical affairs, or the justice of his decisions as referee ; 
or remind the court of his powerful arguments in the great 
cases in which he spoke. These things, familiar as they 
are to us all to-day, rest in the transitory memory of the 
living. Happily for those who come after us, his legal 
writings, each marked by learning and deep thought simply 
and serviceably presented, are a more permanent record. 

Among the qualities which have given his work its place 
with the best law books in the language are his conciseness 
and his unfailing attention to order and system. Without 
making the attempt it is hard to realize the skill needed to 
attain such lucidity and completeness in so small a compass. 
Any one can write a long book ; short books like Mr. Gray’s 
mean the lifelong toil of a master. 

Another feature of his writings is what his half brother, 
Mr. Justice Gray, once called, in speaking of another, 
“that clearness of statement which was the result of clear- 
ness of apprehension.” This is well shown in his treatment 
of analytical jurisprudence, —a subject in which a writer’s 
head is so soon lost in the clouds that it is hard for him to 
keep his feet on the ground, much less to follow a straight 
path and avoid the pitfalls of profitless logomachy and 
muddled abstraction. To Mr. Gray’s common sense and 
clean-cutting mind these dangers were only a challenge, 
and throughout ‘ ‘The Nature and Sources of the Law” he 
unfailingly puts his deepest thought to the test of reality. 
The illustrations from the camp, the field, or the dinner- 
table which light up its pages happily distinguish it from 
other writings of its kind, and the reader turns from them 
to Mr. Gray’s work as from fog into sunlight and fresh air. 
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Although he wrote plainly and naturally, avoiding con- 
scious ornament of speech, his style has a distinction which 
was the natural product of a mind able to master his amaz- 
ing learning without letting it master him. The world’s 
best literature was familiar to him; and his reading seemed 
to include every period and every subject. Its range was 
little realized even by his friends. To quote again from 
Mr. Justice Holmes : 


“His knowledge, his immense reading, his memory 
were not confined to the actualities of the day. Along- 
side of mathematics, and the latest German works on 
jurisprudence, alongside of his mastery of the law, 
equally profound and available for teaching in the Law 
School and advising upon great affairs, he not only 
kept up the study of Greek and Roman Classics, but 
he was familiar with a thousand bypaths among books. 
I think he could have given a clear account of the 
Bangorian controversy, the very name of which has 
been forgotten by most of us, and he could have 
recited upon all manner of curious memoirs or upon 
pretty much any theme that falls within the domain of 
literature, properly so called. He loved books, and 
his beautiful collection ranged from the Theodosian 
code to curious Eighteenth Century tracts.” 


Great as were his accomplishments as practising lawyer 
and as author, the great work of his life, whether it is 
measured by his own feeling or by its effect on others, was 
done as a teacher. For more than forty years he taught 
law with delight, and exerted upon thousands of students 
an influence the result of which on their lives and the lives 


of others cannot easily be measured. He began to teach 
by lecturing, but gradually became converted to more 
modern methods. Under the system which he finally 
adopted the daily intimacy of the classroom keeps the 
instructor under fire and exhibits him in action, leaving 
nothing unrevealed. Weakness of intellect or character 
becomes as evident as a trick of manner. For the same 
reason contact with a fine legal mind seeking nothing but 
the truth was a legal education and something more. Mr. 
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Gray’s scorn of pedantry, his freedom from the least touch 
of self-consciousness, his disclosure of a nature to which 
pretence was as impossible as meanness or disloyalty, 
brought moral as well as intellectual stimulus. He treated 
his pupils as fellow-students, working with him on an 
equal footing to learn the truth. By so doing he brought 
before them: most effectively the vastness of the law, and he 
made this very thought, so apt to discourage a beginner, a 
source of inspiration. He had other special gifts, too, 
which increased his power as a teacher. He understood 
men, —no doubt because of his own direct and manly 
nature. He had a wonderfully swift and smoothly working 
mind, moving to its conclusions without hurry and without 
friction. Above all, Mr. Gray in the classroom radiated 
common sense and practical optimism. Perhaps it was this 
which made him, during his last years of service in the Law 
School, the most popular of the teachers there. Among 
the teacher's pitfalls is the danger that after long reflection 
he can see the thing in only one way. His thought thus 
hardens into a rigid outline, and his very learning may 
increase his difficulty in dealing with a beginner who comes 
at the matter from an unexpected and unlawyerlike angle. 
The flexibility with which Mr. Gray met his questioner’s 
mind, his interest in doing so, the ease and directness with 
which he followed a new line of reasoning to a fruitful 
result, make him a unique figure in the memory of thou- 
sands who were his grateful pupils. 

A lawyer of great learning and ability, incapable of 
indirection in thought or act, a teacher singularly fitted for 
his work by natural gifts and exceptional training, a man of 
high character and personal qualities which inspired abso- 
lute confidence and high regard in all who knew him, has 
gone to his rest leaving behind him only fragrant memories. 


RESPONSE OF MR. JUSTICE WILLIAM CALEB LORING. 
Mr. Chairman and Brethren of the Bar: 


When Mr. Gray in 1875 accepted a professorship in the 
Harvard Law School, he deliberately chose that as his career 
for life. He continued in active practice to be sure; but 








he continued in practice because he thought that if he was 
in touch with the realities of litigation and of affairs, he 
would be a better teacher of law. So much I have from 
Mr. Gray himself. 

Ordinarily this course of action leads to failure. Ordi- 
narily the practising lawyer is not a good teacher of law, 
and the teacher of law is not a good practising lawyer. 
But for Mr. Gray the decision was a wise one. He was the 
better teacher for being in active practice ; he was the better 
lawyer for the learning which came from teaching law. 

Mr. Gray’s achievements in life were remarkable. No 
one in our day has argued questions of law better than he 
did. No one in our day has shown greater wisdom in deal- 
ing with practical affairs when called upon for professional 
advice. No one has been a greater teacher of the law, and 
no one has written better text books than the two he wrote 
on the “Rule Against Perpetuities” and “ Restraints on 
Alienation.” Finally his work on jurisprudence (here I 
quote a more competent judge of the matter than I am) 
showed Mr. Gray to be “the foremost analytical jurist of 
the day.” 

It goes without saying that in his arguments Mr. Gray 
gave to the court all the learning there was on the matter in 
question and that he adapted his oral argument to the pre- 
cise question or questions which the case took on at the 
moment. What was said originally of Mr. Bartlett was 
equally true of him. His statements were to the statements 
of the ordinary lawyers what logarithms are to arithmetic. 
He always managed to work ina bit of humor, and humor 
is a more potent weapon in argument than you who have 
not been on the bench appreciate. He never overstated his 
case, exposing his position to undue assault. In his argu- 
ments, as in his life, there was a sweet reasonableness in 
the amount he asked for which generally brought him what 
he sought. Take down the second edition of his “ Restraints 
on Alienation” and read the preface. That will give you an 
idea of his force and of his style. 

In the early years of his practice clients came to Mr. 
Gray for his learning, and it was a surprise to them to find 
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that he was preéminently wise in advising as to practical 
details. He possessed to a greater degree than any man I 
have known that peculiar kind of wisdom which we call 
hard common sense. Hard common sense and great tech- 
nical learning are not often found in combination. They 
were combined in him, and that is one of the sources of 
his success not only at the bar but also in the school. 
Largely from this combination it came about that in the 
later years of his practice there were few, if indeed there 
were any, who were consulted on large matters more often 
than he. 

I am not going to dwell upon Mr. Gray’s career as a 
teacher of Jaw. But that was his career in life and it can- 
not be entirely passed by. In choosing the teaching of law 
as his life career he was wiser than his generation. In the 
thirty-eight years during which he taught, the Law School 
went from the respectable position it held in 1875 to the 
commanding place which it attained under the guidance of 
Mr. Gray and his associates. What more enduring impress 
can be made upon the law (which we all hold so near and 
dear to our hearts) than to educate young lawyers from a 
great part of the world where the common law obtains, and 
to keep that up for thirty-eight years? I say advisedly to 
educate young lawyers from a great part of the common 
law world, for the Law School, in the last year of Mr. 
Gray’s professorship, had students from every state of the 
union and from four foreign countries. 

To my mind the crowning achievement of Mr. Gray’s life 
was his book on jurisprudence, being the lectures delivered by 
him at Columbia in 1908-9. “ Jurisprudence,” Mr. Dicey 
says, “is a word which stinks in the nostrils of a practising 
lawyer” (I am indebted to Mr. Gray for the quotation). 
Not only that, but in addition jurisprudence was quite out- 
side his curriculum as a teacher. For Mr. Gray jurispru- 
dence was altogether a by-product, and yet he showed 
himself to be our “foremost analytical jurist,” if indeed a 
distinction should be made between analytical and sociologi- 
cal jurisprudence. If you have not done so lately, take 
down from the shelf “ The Nature and Sources of the Law ” 
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and read it again. I venture to assert that you will agree 
with me when I say that the learning displayed there is amaz- 
ing under the circumstances, and yet with all the learning the 
lectures are so sane and so simple that a layman can read 
them with pleasure after the preliminary ones dealing with 
the necessary technicalities are mastered. And I venture 
to add that when you have read the volume again you will 
agree with me when I say that those lectures not only gave 
lustre to this bar and to the Harvard Law School, but that 
they have imparted distinction to the United States as a 
nation. 

Any one of Mr. Gray’s achievements, as a teacher, as a 
practising lawyer, and as a jurist, was sufficient for a suc- 
cessful career. How did he crowd all three of them into a 
single life? Of course he had been a scholar in college ; 
he was fifth in his class; and of course he kept up the 
habits of a scholar through life. I already have referred to 
the combination of his great practical common sense and 
great learning. In addition there was one characteristic 
which I have not touched upon and which those who know 
Mr. Gray best will recognize when it is referred to. It was 
that his normal mental attitude was what in other persons is 
attained by exercising the power of detachment. He seemed 
to live ina higher atmosphere, unrutied by the petty annoy- 
ances and distractions of the day. 

This brings me to what you all have been waiting for, — 
the human side of Mr. Gray. What I have said heretofore 
does not account for that great concourse of persons who 
filled Trinity Church on the twenty-seventh day of February 
last. Mr. Gray was peculiarly happy in that all his 
acquaintances wanted to be his friends. One reason for that 

yas that he had charm. One has charm or he has it not. 
Why one man has charm and another has it not it is hard, 
if not impossible, to say. But in Mr. Gray’s case I can (I 
think) put my finger on one trait which went far to explain 
the love which so many of us had for him. That was the 
absence of the ego. Carry your mind back for a moment. 
Did you ever meet him when the conversation did not turn 
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on matters which interested you and when the discussion 
was not from your point of view rather than his? 

In due time he received the usual academic honors. In 
addition he had the great happiness of having the work he had 
done appreciated in his lifetime by those among whom he 
lived. His fellows at the bar made him president of the 
Boston Bar Association, and the graduates of his college 
made him president of the alumni. 

And so, full of honors and with troops of friends, he 
rounded out more years than the space of life allotted to 
man by the psalmist. At the bar he achieved success, as a 
teacher of law he was preéminent, as a jurist he gave dis- 
tinction to his country. His life was a blessing to us all. 

The motion is granted. The resolutions of the committee 
will be enteredfon the records of the court. 





THE FUNCTION OF A STATE LAW REVIEW. 

As indicating the possibilities of such a magazine as this, 
members of the association will be interested in the following 
passages quoted from a recent discussion by John H. Wigmore 
entitled, “The Function of a State Law Review.” This discus- 
sion appears on pages 129-135 of the June number of the 
Illinois Law Review, the successful experience of which is 
the basis of his discussion. He said: 


“ The Illinois Law Review . . . has for ten years ‘filled 
a long-felt want,’ viz., the want of an organ to cultivate 
the scientific exposition and discussion of the law of this state. 

Look about, and observe the facts. Here is a great federation 
of states. Each state is sovereign in its own justice, except so 
far as it has surrendered certain topics to the federal govern- 
ment. This sovereign control over its own justice is no mere 
survival of an archaic political status. It is, and will continue 
to be, a wise and safe embodiment of the sound old-world prin- 
ciple of decentralization, of self-government for each community. 
No matter that the state boundary lines are now merely arbi- 
trary. No matter that the American people are now become 
fairly homogeneous. No matter that federal uniformity is now 
relatively a larger need in some fields. The solid fact remains 
that every great nation, be it empire or republic, will always 
wisely need to partition up its justice powers and to leave them 
largely to local independent control. 

And see what a large field that leaves permanently to the 
state legislatures and supreme courts. Estimating it roughly, 
by the amount of litigation and legislation, more than ninety-five 
per cent of our justice is state justice. In every state of our 
United States, the affairs of the people — their contracts, their 
property, their liberty, their crimes, their commerce, their health 
—are governed by themselves, through their legislatures and 
their courts, in ninety-five per cent or more of all acts and 
transactions. Lllinois, as against Indiana or Arizona or Massa- 
chusetts, is just as independent as New Guinea is of Canada or 
South Africa, in the British Empire. 

And, reflecting on this, see what a constant, arduous, and dig- 
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nified task and responsibility is cast upon the state of Lllinois. 
It is our law, — ours for better or for worse, — ours to make or 
to mar, — ours to improve or to debase, to esteem or to ignore, 
to cultivate with zeal or with indifference. 

And what is the medium of expression for this conscious 
cultivation and improvement of the state law? Where is the 
forum in which it can be debated, discussed, analyzed, criticised, 
systematized ? The professional forum in which lawyers and 
legislators, the bench and the bar, the jurist and the layman, can 
both speak and listen in that common exchange of views which 
the progress of law needs in every self-governing community ? 

Until the Jllinois Law Review came into being there was none 
in any state. There was no journal of law dedicated primarily 
to the systematic discussion and exposition of state law. That 
vital aim was adopted by the Jllinois Law Review as its prime 
justification for existence. And while justifying this aim, suited 
to the times and to state needs, it has served to point the way for 
fulfilling the same need in other states. 

Ten years ago there were three kinds of law journals in this 
country. 

There were the journals of exclusively general scope —the 
American Law Review, the Harvard Law Review, the Columbia 
Law Review, the Central Law Journal, the Michigan Law Review, 
the Green Bag, the Yale Law Journal, the Pennsylvania Law 
Review (successor to the American Law Register and Review). 
The last named published occasional articles on Pennsylvania 
law ; but its case critiques covered all states. Others have since 
risen — the American Law School Review, Case and Comment, the 
American Lawyer, Bench and Bar (we do not enumerate all of 
them) — which made also some general appeal, usually with less 
emphasis on critical scholarship. 

Then there were several old-established local journals, usually 
metropolitan in scope, publishing current decisions of local inter- 
est, circulating personal news of the profession, and serving 
mainly as a lawful medium for legal notices and advertisements 
—the New York Law Journal, the Chicago Legal News, the 
Philadelphia Legal Intelligencer, and others. 

Finally, there were a few journals bearing a state name — the 
New Jersey Law Journal, the Virginia Law Journal, the Ohio 
Law Journal — which served principally as vehicles for the early 
publication of Supreme Court decisions, but made no special 
effort to compass the state law. 

Whatever the benefit from these journals to the local state law, 
it was incidental only. It was not their prime object. The sys- 
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tematic discussion and exposition of the state law and practice, 
in courts and legislatures, and in all aspects, was neither planned 
nor achieved by any of them. The real need of the sovereign 
independent community for a professional organ was left 
untouched. 

Into this galaxy of legal periodicals arrived the Illinois Luw 
Review, adopting the very aim hitherto left untouched. It 
demonstrated that the need was a real one, and the service a 
genuine and useful one. Since then, the California Law Review 
(now in its second year) has followed suit, powerfully demon- 
strating the same need and the same service for the state of 
California. The Jowa Law Bulletin and the Missouri Law Bul- 
letin have now made beginnings in the same direction, and will 
doubtless soon enlarge to the same scope. 

What is the precise spirit and effect which marks the pages of 
such a journal — an organ for state law? It seems to be this, that 
it speaks directly to the mind of all the persons interested. ‘ 

The earnest writing in most legal periodicals is a shot in the 
air. It falls to earth, like Tennyson’s arrow, and no one knows 
where, nor cares. But in the state law review, it is certain to 
fall in the hands of readers to whom it is important and useful; 
for they are the men who make and declare and use the very law 
that you are writing about. 

An old country squire, good-natured and liberal in religion, 
was reproached by his friends for continuing to attend a certain 
church, which the others had long ago left on account of the 
preacher’s inefficiency. They remonstrated with him for his 
lack of good sense. ‘Pastor Jones,’ they said, ‘has no elo- 
quence. His theology is old-fashioned. His sermons are dull. 
He has no gift of the spirit. ‘There are plenty of better preachers 
in town.’ ‘That may all be so; I don’t doubt it,’ he calmly 
replied ; ‘but it has to be a mighty poor sermon that doesn’t hit 
me somewhere !’ 

Such is the consolation of the state law review. It is sure 
to hit somewhere. Its message goes directly home to every law- 
yer, judge and legislator of the state, and they are the ones 
whose thinking makes or shapes the law . . .” 


CoMMENT. 

These suggestive words indicate the useful possibilities of the 
Massachusetts Law Quarterly if its proper function is kept con- 
stantly in mind and if it avoids the temptation to enter in com- 
petition with the general law reviews of the country. 
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DURATION OF ANNUITIES. 


The recent decision of Sargant, J., in In re Cannon [1915] 
W.N. 344, brings back to mind a curious mistake that was made 
about thirty-five years ago in Bates v. Barry, 125 Mass. 83, and 
Weston v. Weston, id. 268, regarding the duration of an annuity 
bequeathed to one by will. Both of these cases were under con- 
sideration at the same time and the judgment in both was 
delivered by the same judge, and the latter case only followed 
the former. In the former the testator directed “that $500 per 
year for ten years be paid over to my niece Ann G. Bates,” and 
in the latter he gave the residue of his estate to trustees in trust 
to support his widow during her life and to pay an annuity of 
$1,000 to each of his two children “during the continuance of 
this trust” and at the death of the widow to divide the estate 
with the surplus income between the two children. It was 
decided that, as there were “no words of inheritance or succes- 
sion,” the annuity must be construed as restricted to the life of 
the annuitant, if she died during the time for which it was 
expressed to be given, and, as authorities for this decision, 
Blewitt v. Roberts, Cr. & Ph. 274; Yates v. Maddan, 3 Mac. & G. 
532; and Savery v. Dyer, Amb. 139, were cited. 

But none of these cases gives any support to the decision, and 
in Savery v. Dyer, which was decided by Lord Hardwicke, the 
decision was exactly the opposite, as it also was in Bowker v. 
Bowker, 9 Cush. 519, where there was a gift of an annuity of 
$100 for seven years. In Savery v. Dyer “ Richard Dyer by will 
gives to his kinsman, John Savery, during the natural life of his 
executor, one annuity or yearly sum of £50 to be paid him by his 
executor, by equal quarterly payments,” and “ John Savery died 
after the testator, in the lifetime of the executor. Whether the 
annuity determined on his death, or is transmissible to his exec- 
utors?” Lord Hardwicke said (Amb. 140), “Am of opinion 
the annuity did not determine, both upon the reason of the thing, 
and the cases determined. . . . An annuity is a personal 
thing, and in order to be given to another wants no words of 
limitation ; if it is to continue after the death of the annuitant, 
it goes to his executors.” He then went on to say: “If one gives 
by will an annuity not existing before, to A, A shall have it only 
for life; for if A might give it to his executors, it might go from 
executors to executors forever. If personal annuity would go so, 
how would it be in case it was given to A during the life of B?” 
And he proceeded to show that there was no ground for restrict- 
ing it to A’s life, for “such restriction could only be by impli- 
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cation; and as the testator has given an express limitation, it 
destroys that implication. . . . I am of opinion that the 
annuity is continuing, and that John Savery’s executors shall 
have it during the life of the testator’s executor.” 

The two other cases (Blewitt v. Roberts, Cr. & Ph. 274; Yates 
v. Maddan, 3 Mac. & G. 532) were cases in which the annuities 
were given to persons generally, without any express limitation 
of the time of their duration, and they were both decided to be 
annuities for life only, in accordance with the dictum of Lord 
Hardwicke in Savery v. Dyer. In the former Lord Cottinham 
said (Cr. & Ph., pp. 280-281), “In Savery v. Dyer, Lord Hard- 
wicke says, ‘If one give by will an annuity not existing before 
to A, A shall have it only for life.’ In that case, the gift was of 
an annuity to A during the life of B, and B having survived A, 
the question was, whether the annuity had ceased, notwithstand- 
ing the express provision that it should be during the life of B.” 

Lord Hardwicke’s decision has always been followed, and in 
In re Ord, 12 Ch.D. 22, 25, James, L.J., said: “ It has never been 
doubted that a gift of an annuity for a term or pur autre vie isa 
gift to the annuitant and his personal representatives during the 
term or the life of the cestui que vie.” To the like effect is 
In re Drayton, 56 Sol. J. 253 (1912). The principal question in 
In re Cannon [1915] W.N. 344, was whether on the construction 
of the will the annuity was given during the continuance of a 
trust for the testator’s widow and, this being determined in the 
affirmative, Sargant, J., held that the rule in Savery v. Dyer 
applied and that the annuity did not cease on the death of the 
annuitant during that time. 

It seems clear that Bates v. Barry, 125 Mass. 83, and Weston 
v. Weston, id. 268, proceeded on an entire misapprehension of the 
decision in Savery v. Dyer, as well as of the two other cases 
cited in support of them. The reason given for what was 
decided in them was that there were “no words of inheritance 
or succession,” but none of the cases suggest that any such 
words are required for any purpose, and Blewitt v. Roberts and 
Yates v. Maddan proceed on the ground that they are not 
required even in the case of a gift of a perpetual annuity. Lord 
Hardwicke says, “‘ The executors can take personal annuities; if 
A die in the lifetime of B, what necessity then for determining 
it on A’s death?” Itis said that a decision based on a misap- 
prehension is not binding and ought not to be followed (Dugdale 
v. Dugdale, L.R. 14 Eq. 234; Collins v. Lewis, L.R. 8 Eq. 708), 
and it is to be hoped that Bates v. Barry and Weston v. Weston 
may be disregarded as authorities for any such rule of con- 
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struction as is laid down in them. It is a common thing for a 
testator, in creating a trust for the benefit of his wife during her 
life, to provide annuities for his children or some of them 
during that period, at the end of which the fund is divisible 
among them. If an annuity, notwithstanding the express provi- 
sion of the will, is arbitrarily determined on the death of an 
annuitant during the life of the widow, he has nothing out of 
which he can provide for his family till the death of the widow. 
This is what happened in Weston v. Weston. 


J. L. THorRNDIKE. 


A SUGGESTED AMENDMENT OF THE BILL RELATIVE 
TO THE SITTINGS OF THE SUPREME JUDICIAL 
COURT. 


The Secretary has received the following letter : 


JANuARY 20, 1916. 
Dear Sir: The bill presented to the legislature by the Massa- 
chusetts Bar Association in 1915 (H. 962) and again this year 
(H. 1363), copies of which were sent to the members of the Asso- 
ciation with Circular No. 1 of 1915 last winter, provides in its 
first section as follows : 


“1. All cases and matters in any county that may be 
required to be heard and determined in the Supreme Judicial 
Court by the full court shall be heard at the sittings of the 
court at Boston, but the court may for any reasons that it 
shall consider sufficient in the circumstances sit for the pur- 
pose at any other place in the commonwealth and may trans- 
act at any such place any of the business of the full court. 
All such cases and matters shall be entered with the clerk of 
the court for the commonwealth, and the court may make 
such rules or orders, general or otherwise, for the hearing of 
such cases as it deems proper. The court shall be always 
open for the transaction of any business of the full court and 
sittings shall be held at such times as the court shall from 
time to time appoint with a view to the despatch of business 
and the interest of the public.” 


I understand that the object of that first section is to avoid 
wasting the time and strength of five justices of the Supreme 
Judicial Court in the needless travelling about the State rendered 
necessary by the non-elastic requirements of the statute as it now 
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stands. For instance, in 1914, that court on a Monday in Septem- 
ber had to travel from Boston to Pittsfield, spend the night, and 
return to Boston the next day, all to hear less than three cases 
argued. The next Monday they had to leave Boston on Monday, 
spend the night at Northampton, and return to Boston the next 
day, all to hear one case argued. The same waste of time occurred 
the next week at Springfield, where only one case was argued, 
In view of the pressing business of the court, the increasing 
demands on their time and strength, such waste is most unfortu- 
nate where it is unnecessary. 

It is obvious that if, instead of the invariable rule prescribed 
by the present statute, the court were permitted in the interest of 
justice to arrange its own schedule, this difficulty might be elimi- 
nated. For instance, where the business in the various counties 
warrants it, the court possibly might sit at Pittsfield on a Tuesday, 
at Northampton or Greenfield on a Wednesday, and at Springfield 
on a Thursday; or some other even better arrangement might be 
made. 

But I understand that opposition to the first section of this 
bill as at present drafted came from some members of the bar in 
counties west of Suffolk who did not feel that the sittings of the 
Supreme Judicial Court should be held exclusively at Boston and 
who were afraid that if the present language of that section were 
adopted the full court would entirely discontinue the sittings 
outside of Boston. The provision therein contained, that the 
court may sit anywhere “for any reasons that it shall consider 
sufficient in the circumstances,” seems to them far too subsidiary 
to the provision as to sittings in Boston. 

Such opponents have no desire to inconvenience the court 
unduly by insisting that the present statutory sittings should be 
retained when there is no business to be done in the respective 
counties, nor when, very obviously, there is not sufficient busi- 
ness to warraut a special trip to any county, as in 1906, 1907, 
1912 at Pittstield, 1910 and 1914 at Northampton, and 1914 at 
Springfield. It is submitted that what they desire is that there 
should be an assurance of some sitting of the full court in any 
county when there is sufficient business to be done in that 
county to warrant such a separate sitting. It hardly can be 
conceived that they would be unwilling to leave to the discretion 
of the Supreme Judicial Court, which always will be composed 
of men of the most unquestioned devotion to the public service 
and the interests of the public, the determination of an arrange- 
ment of its schedules which will best serve the interest of the 
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general public, taking into consideration the amount and value of 
business to be transacted and its location. 

It, therefore, is fairly certain that all serious opposition to the 
first section of the bill would disappear if its language were 
changed as follows: 


“Section 1. All cases and matters in any county that may 
be required to be heard and determined in the Supreme 
Judicial Court by the full court shall be heard at such times 
and at such places as the court from time to time shall 
appoint with a view to the despatch of business and the 
interest of the public. All such cases and matters shall be 
eutered as heretofore provided, unless tlie court orders other- 
wise, and the court may make such rules or orders, genera! 
or otherwise, for the entry and hearing of such cases from 
time to time as the despatch of business and the interest of 
the public may require.” 

Very truly yours, 


ETHELBERT V. GRABILL. 


In connection with the subject of the foregoing letter, the 
tables which were prepared last year by Mr. Grabill from the 
reporter’s docket, showing the time spent in court and the busi- 
ness done at the sittings of the full bench outside of Boston 
from 1906, are reprinted here. The figures for 1915 have been 
added. These tables show that the journeys are made back and 
forth for the purpose of doing the following amount of business : 


In Pittsfield, average time in court, for each average sit- 
ting, 2 hours, 9.8 minutes, to hear an average of from 2 to 
3 cases argued. 

In Greenfield and Northampton (in alternate years), 
average time in court, for each annual sitting, 3 hours, 36 
minutes, to hear an average of about 5 cases argued. 

In Springfield, average time spent in court for each annual 
sitting, about 4 hours 16 minutes, to hear an average of 
about 4 cases argued. 

In Worcester, average time spent in court, for each annual 
sitting, not quite 2 days, to hear an average of about 15 cases 
argued. 

In Taunton, average time spent in court, for each annual 
sitting, about 2 days, to hear about 13 cases argued. 


The number of cases argued shows the only actual business 
for which the sittings are held, because the column of cases in 
the annexed tables, which are submitted on briefs, can be so 
submitted at any time and at any place. 
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Tables showing time spent in court and business done at the 


S. J. C. sittings of the full bench outside of Boston from 1906 
to 1916: 


AT PITTSFIELD, FOR COUNTY OF BERKSHIRE. 


= Number of 
9 y Number of . . 
Number of | Number of Cases Gub- Cases Con. 


Cases on Cases : tinued or 
List. Argued. —- Otherwise 
, Disposed of. 


Length of 
Time in Court. 


1 hr. 20 min. 
42 min. 
2 hrs. 52 min. 
4 hrs. 48 min. 
ee 2 hrs. 
ree 2 hrs. 
1912 55 min. 
1918.........] 3 hres. 22 min. 
1914 | 2 hrs. 39 min. 
hase s acim 2 hrs. 


Average Pet (| 9 hrs. 9.8 min. 8. About 2.4 | About 3.4 | 
sitting ... { 


AT GREENFIELD OR NORTHAMPTON, FOR HAMPSHIRE AND 
FRANKLIN COUNTIES. 


| j 
. | Number of 

Number | Number of | ;, > 

of Cases Cases Cases Sub- 


- mitted on 
on List. Argued. Briefs. 


Number of 

| Cases Con- 

tinued or 

| Otherwise 
Disposed of. 


Length of 
Time in Court. 


4 hrs. 10 min. 

4 hrs. 19 min. 
Part of one day, | 
probably 2 hrs. 5 | : 1 
4hrs.55min. | 8 | 7 0 
No sitting in 191'0, owing) to lack of |business. 
2 hrs. 50 min. 10 | 

2 hrs. 30 min. 18 

4 hrs. 5 min. 9 

2 hrs. 35 min. 1 


5 hrs. 7 min. 8 
Average per ) | About 3 hrs. 36 | 
sitting... ) min. | 


Court sits at Northampton and at Greenfield in alternate years for coun- 
ties of Hampshire and Franklin. 


844 About 514 





ber of 
s Con. 
ed or 
Twise 
sed of. 


AND 


ber of 
s Con. 
ed or 
rwise 
»sed of. 
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AT SPRINGFIELD, FOR HAMPDEN COUNTY. 


| l 
= | Number of | 
Number of | Cases Sub- 


Cases 
mitted on 
Argued. Briefs. 


Number 
of Cases 
on List. | 


Length of 
Time in Court. 


| 
| 
1906.........| 10 hrs. 31 min. 
on two days. | 
1907.........| 5 hrs. 12 min. 
1908........., 5 hrs. 25 min. 
1909.........| 6 hrs. 45 min, 
1910...--....| 3 hrs. 30 min. 
are 2 hrs. 
1912 1 hr. 30 min. 
Se 1 hr. 30 min. ‘ 16 
2 47 min. 9 


1915........., 5 hrs. 38 min. 11 
Average per ) About 4 hrs, 16 


aca , 16.1 About 4 About 9 
sitting ... | min. 


AT WORCESTER, FOR WORCESTER COUNTY. 


| | 
| Number of | Number of 
Length of Time Caseson | Cases 
in Court. List 


Number of 
Cases Sub- 
mitted on 


Argued. Briefs. 
| 


314 days. 
2 days. 
2 days. 

1 day 2 hrs. 
2 days. 
1% days. 

3 hrs. 35 min. 
2 days. 


114 days. 
Average per )} 


sitting... f | About 1.8 days.| 


Number of 
Cases Con- 
tinued or 


| Otherwise 


Disposed of. 


| Number of 
| Cases Con- 

| tinued or 

| Otherwise 
| Disposed of. 





AT TAUNTON, 


1906 
ae 
1908 


__ ere 
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FOR BRISTOL, NANTUCKET 
COUNTIES. 

Number of 

Cases Sub- 


mitted on 
Briefs. 


Number of 
Cases on 
List. 


Number of 
Cases 
Argued. 


Length of 
Time in Court. 


214 days. 
1 day 2 hrs. 
2 days. 


145 days. 


AND DUKES 


Number of 
Cases Con. 
tinued or 
Otherwise 
Disposed of. 


2 days. 
1 day. 
11% days. 
| 3 hrs. 50 min. 
214 days. 
2 days. 


Average per 
sitting ... 


AT SALEM, FOR ESSEX COUNTY.* 


Number of 
Cases Con. 
tinued or 
Otherwise 
Disposed of. 


Number of | 

Cases Sub- 

mitted on 
Briefs. 


Number of 
Cases 
Argued. 


Number of 
Cases on 
List. 


Length of 
Time in Court. 


1907 2 days 1 hr. 
1908 


1909 2% days. 


214 days. 


3 days. 





114 days. 
2 days 1 hr. | 


3 days. 


Average per | 


tbe 294% 
sitting ... { : 


About 21 days. 


* The sitting of the full court at Salem was abolished by St. 1915, c. 107, 
and Essex cases now are heard in the court for the Commonwealth at Boston. 
The experience attending the transfer of the Essex sitting under St. 1915, 
c. 107, shows that the court will be considerate of the convenience of the 
bar of the various counties in the arrangement of their work. 
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ASSUMPTION OF RISK AND THE WORKMEN’S 
COMPENSATION ACT. 


The case of Ashton v. B. & M. R.R., 222 Mass. 65, raises an 
interesting question as to the scope of Chapter 751 of the Acts 
of 1911, commonly known as the workmen’s compensation act. 

The defendant had not accepted the act. One of its employ- 
ees was killed while repairing a defective insulator on a pole in 
the electric zone at the Hoosac Tunnel. It was part of his duty 
to repair defects in the electrical apparatus. The court held that 
there was no evidence of negligence on the part of the defend- 
ant. In the course of the opinion Mr. Justice Crosby says that 
a defendant who has not accepted the act may still contend that 
the plaintiff assumed the risk of dangers which were obviously 
included in his contract of service at the time of his employ- 
ment. He refers to the distinction between contractual assump- 
tion of risks obvious at the time of hiring and voluntary 
assumption of risks arising later. 

The correctness of this obiter dictum depends on the meaning 
of Section 1 of Part 1 of the act which takes away from persons 
who do not accept it the defences of contributory negligence, 
negligence of a fellow servant and assumption of risk. 

The commission which framed the act did not make it com- 
pulsory. It provided, however, for a severe penalty on any 
employer who did not accept the act. Three of the usual 
defences to an action to recover for personal injuries were 
removed. This was done in order to force employers to take 
advantage of the provisions of the act. The defence of assump- 
tion of risk which was removed by the framers of the act covered 
all phases of that defence (see Report of the Commission on 
Workmen’s Compensation, p. 46). 


See Opinion of the Justices, 209 Mass. 607, 610. 


The distinction between contractual and voluntary assumption 
of risk as defences to an action by an employee had not then 
been elaborated by the decisions of the Supreme Judicial Court. 

It seems that the meaning of the phrase, “assumption of risk ” 
used in the workmen’s compensation act, must be determined 
as of the date when it was used by the legislature. Section 1 
of Part 1 of that Act is as follows: 


“Tn an action to recover damages for personal injury sus- 
tained by an employee in the course of his employment, or 
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for death resulting from personal injury so sustained, it 
shall not be a defence : 

1. That the employee was negligent ; 

2. That the injury was caused by the negligence of a 
fellow employee ; 

3. That the employee had assumed the risk of the injury.” 


Section 3 provides that Section 1 shall not apply to actions by 
the employee of a person who accepts the act. 

The workmen’s compensation act was approved on July 28, 
1911. The doctrine that the voluntary assumption of risk was 
an affirmative defence was laid down in Leary v. Webber (o., 
210 Mass. 68, which was decided on October 17,1911. That case 
has been cited as an authority for the further proposition that 
such a defence is not open under a general denial. Oswald y. 
Donohue, 215 Mass. 574. But in the Leary case the defendant’s 
only answer was a general denial and the case was not decided 
on the question of pleading. This point was first decided in the 
Oswald case, above cited. The distinction in the matter of 
pleading as between the contractual assumption of risk of 
dangers obvious at the time of employment and the voluntary 
assumption of risk of dangers arising afterward was _ first 
decided in Cullalucca v. Plymouth Rubber Co., 217 Mass. 392, 
two and one-half years after the passage of the workmen’s com- 
pensation act. The law before the passage of that act is thus 
stated by Loring, J., in Shannon v. Willard, 201 Mass. 377, 380. 
“Tt is usually said that an employee assumes the risk of the 
obvious conditions of the building in which he accepts employ- 
ment. That is true.” The learned judge adds that it is more 
accurate to say that the employer owes no duty to the employee 
to change existing conditions. 

It is submitted that the phrase should have been given its 
usual meaning especially in view of the fact that the workmen’s 
compensation act is interpreted liberally and not in a technical 
manner ( Turnquist v. Hannon, 219 Mass. 560). 

The dictum seems incorrect. The case may be supported on 
the ground already referred to that there was no evidence of 
negligence on the part of the defendant. 


JamEs A. LOWELL. 


The following note upon this case presenting a different view 
is here reprinted by permission from the Harvard Law Review 
for January, 1916, together with Mr. Lowell’s comment upon it: 
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Note. 


“There is a clear distinction between the assumption of 
the risks incident to the inherent dangers of a business and 
the assumption of those risks created by the evident negli- 
gence of the er.ployer. Rigsby v. Oil Well Supply Co., 115 
Mo. App. 297, 91 8.W. 460. See Note, 28 L.R.A. n.s. 1215; 
Buford, ‘Federal Employers’ Liability Act, 28 Harv. L. 
Rev. 163,177. For in its first sense assumption of risk is 
simply indicative of the fact that the status of master and 
servant has not put the master in the position of an insurer 
by creating a relational liability without fault. See Duffey 
v. Consolidated Block Coal Co., 147 Ta. 225, 228, 124 N.W. 
609, 610. But in its second meaning the phrase indicates an 
affirmative defence protecting the employer in spite of his 
negligence. Murtin v. Des Moines Light Co., 131 Ia. 724, 
106 N.W. 359. In this sense the doctrine has no applica- 
tion to the facts of the principal case. Clearly a literal 
interpretation of the language of the Act sustains the court 
in limiting the scope of the expression to this latter mean- 
ing. Such, however, must have also been the intention of 
the legislature. For an earlier New York Act had been 
called unconstitutional because it established a relational 
liability without fault. ves v. South Buffalo Ry. Co., 201 
N.Y. 271, 94 N.E. 431. And it was to avoid this result that 
the Massachusetts legislature inserted this optional common- 
law remedy. See Opinion of Justices, 209 Mass. 607, 610, 
96 N.E. 308, 315; Rubinow Social Insurance, 175. There- 
fore, to hold that the optional common-law remedy likewise 
established a relational liability without fault would be to 


defeat the very purpose of the legislature in providing the 
option.” 


Mr. LoweE.u’s ComMENT. 


The note reprinted from the Harvard Law Review loses sight 
of the fact that the principal case made the distinction not 
between inherent risks and those arising from negligence, but 
between risks obvious at the time of hiring and those which arose 
later. Under that decision an employer may contend that he is 
not liable for injury to an employee from risks due to defective 
conditions at the time of employment. If the employer were 
deprived of this defence he could still show that the conditions 
were not defective. The “optional common law remedy” thus 
defined would not establish “a relational liability without fault,” 
but a liability depending on the question whether the risk was 
inherent and not on the question whether the defendant owed a 
duty to the plaintiff to change the obvious conditions. 

The note also overlooks the fact, already referred to, that the 
new legislation was not adopted to offer two forms of liability 
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either of which might be chosen by an employer of labor. It 
was designed to make the law which imposed liability without 
reference to fault practically compulsory by imposing severe 
penalties on those who did not accept it. 


James A. LOWELL. 


THE CONSTITUTIONALITY OF STATUTES LIMITING 
HOURS OF LABOR FOR MEN. 


The Supreme Judicial Court of Massachusetts has at last 
taken its stand upon the constitutionality of a statute limiting 
the hours of labor for men in occupations involving no peculiar 
hazard, and has held such a statute to be unconstitutional. In 
Commonwealth v. Boston & Maine Railroad, 222 Mass. 206, the 
railroad was prosecuted for employing a general baggageman at 
Worcester for more than nine working hours in ten hours’ time 
in violation of Statute 1914, Chapter 746, Section 1, which 
provided as follows : 

“ Employees in and about steam railroad stations in this 
commonwealth designated as baggagemen, laborers, crossing- 
tenders and the like, shall not be employed for more than 
nine working hours in ten hours’ time; the additional hour 
to be allowed as a lay-off.” 


Relying mainly upon two admitted facts —that the work of 
the particular employee was not arduous, and that there was 
nothing inherently unhealthy about it—the Court held the 
statute to be in violation of the due process clause of the Con- 
stitution of the United States. The decision is placed squarely 
upon the ground that the case is indistinguishable from Lochner 
v. New York, 198 U.S. 45, and that that case is controlling upon 
the Court. The opinion of the Court contains no independent 
discussion of the merits of the principal question. 

There are many persons of high authority in matters of con- 
stitutional law, whose opinions are entitled to weight and with 
whom I happen to agree, who, having deeply at heart the funda- 
mentals of our Constitution, the integrity of our Courts, and the 
preservation of our system of constitutional government, never- 
theless look with anxiety upon the present tendency to apply 
constitutional restrictions in such a manner as to hamper and 
restrict the normal life of the community in the exercise of its 
legislative powers to enact laws in the interest of supposed 
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economic welfare. Economic theory and economic emphasis 
change from generation to generation, and these persons believe 
that constitutional restrictions which forbid such change are a 
misfortune for the community and place an undue strain upon 
the courts whose duty it is to enforce them. Any decision which 
places the Fourteenth Amendment to our Constitution in that 
category causes anxiety to those who hold these beliefs —and 
this entirely irrespective of their like or dislike of the tenden- 
cies of legislation. 

To those holding these beliefs, the Lochner case appeared 
unfortunate, and the present decision of our Supreme Court is 
an additional source of regret. They find scant comfort in the 
opinion of our Court, based almost wholly on meager quotations 
from the opinion in the Lochner case, from which one would 
infer almost that absolute freedom of contract between employer 
and employee is guaranteed by the Constitution of the United 
States against all legislative interference. 

No such proposition is true; and the Court did not mean to 
say that it is, except as applied to the circumstances of the par- 
ticular case; but the language used, although largely in quotation 
marks, rings strangely when compared with the language of our 
Court twenty years ago in the Opinion of the Justices —163 
Mass. 589, 592 — to the effect that “there never has been at any 
time in Massachusetts an absolute right in its inhabitants to make 
all such contracts as they pleased.” 

Even the Lochner case admits that liberty of contract is sub- 
ject to such reasonable conditions as may be imposed by the state 
in the exercise of its police powers. The fundamental principle 
of law which the Court applied was the principle that personal 
liberty cannot be interfered with by unreasonable, unnecessary, 
and arbitrary legislation. The soundness of this principle can- 
not be disputed. The only question arises over the judicial 
determination that the regulation of hours of labor of able- 
bodied men in a private business not dangerous to health or 
morals was arbitrary legislation. That determination was based 
upon the judicial assumption of two facts, — that an able-bodied 
laborer under no ordinary circumstances requires protection in 
hours of labor, and that the welfare of the public is not in the 
slightest degree affected by his hours of labor. 

This is good stout individualistic doctrine, but, as Mr. Justice 
Holmes said in his dissenting opinion in the Lochner case, “the 
Fourteenth Amendment does not enact Mr. Herbert Spencer’s 
Social Statics.” “A Constitution is not intended to embody a 
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particular economic theory, whether of paternalism and the 
organic relation of the citizen to the state or oflaissez fuire. It 
is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar, or 
novel, and even shocking, ought not to conclude our judgment 
upon the question whether statutes embodying them conflict with 
the Constitution of the United States.” 

Now many respectable citizens believe, rightly or wrongly, that 
neither of the above assumptions of fact is true. They believe 
that many classes of employees, if not all the laboring classes, 
under existing economic conditions, are subject to certain eco- 
nomic disadvantages which are just as real as the physical dis- 
advantages of women, which all courts now agree justify their pro- 
tection in the matter of their hours of labor. These citizens also 
believe that the public welfare is vitally affected by the industrial 
welfare of its laboring classes, that the soundness of industrial 
relations is as vital to the public welfare as is physical health, that 
under present conditions controversies over hours of labor are 
among the most fruitful causes of industrial contention, and that 
the removal or modification of any such cause would greatly 
benefit not only public welfare in the larger sense but the cause 
of law and order throughout the community. 

These are broad and serious considerations, and it was the 
function of the legislature to solve them. The legislature may 
have erred, but can the Courts say that the solution reached was 
arbitrary and such as no fair-minded and rational legislative body 
could have reached ? 

After all, it will be asked, what could our Court do about it? 
The Lochner case, it will be said, is the law of the nation, and 
why should our Court trouble further about it ? 

The Lochner case, however, was decided eleven years ago, and 
four of the nine justices dissented. The Court is now largely a 
different court. The case has been referred to by the Court only 
infrequently and in the main for perfectly elementary proposi- 
tions.'. There seems to have been a scrupulous avoidance of 
anything approaching re-affirming it. Two of the most note- 
worthy references to it may be mentioned. In Adair v. United 
States, 208 U.S. 161, Mr. Justice Harlan, in the majority 
opinion, cites the Lochner case to point out that the majority and 
minority differed not in any fundamental principle but in matter 


1See Adair v. United States, 208 U.S. 161, 173-4; Muller v. Oregon, 208 U.S. 412, 4138, 
419; Welch v. Swasey, 214 U.S. 91, 105; Laurel Hill Cemetery v. San Francisco, 216 U8. 
358, 365; Atlantic Coast Line v. Riverside Mills, 219 U.S. 186, 201; Chicago, B. & Q. R.R. 
v. McGuire, 219 U.S. 549, 666; Coppage v. Kansas, 236 U.S. 1, 27. 
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of fact. More recently in Coppage v. Kansas, 236 U.S. 1, hold- 
ing invalid a state law which forbade employers to require 
employees not to join a union, the Lochner case is cited by Mr. 
Justice Holmes in his dissenting opinion as a case which, with 
the Adair case, he would like to overrule, but the majority bases 
its decision solely on the Adair case and scrupulously avoids any 
reference to the Lochner case. 

Whether the Supreme Court of the United States will over- 
rule the Lochner case we do not know. Many people think it 
will. One thing is certain: the Supreme Court of the United 
States may never get a chance to overrule the case unless some 
state court refuses to follow it. For unless Congress should 
pass further legislation, such as has long since been introduced 
and pigeon-holed, the state has no right of appeal from a state deci- 
sion holding a law invalid under the United States Constitution.' 

Of course our Court may have been well satisfied to follow 
the Lochner case, or it may have felt that the wiser course was 
to follow it without comment and without saying anything to 
indicate the possible instability of decided cases. On this score, 
opinions may well differ and there is much to be said for the 
course adopted. 

On the other hand, many persons hoped that a different course 
would be pursued and there is much to be said in favor of 
refusing to follow an opinion of the Supreme Court of the 
United States which, although in form a decision on the law, is 
in reality based upon assumptions of fact. If, as is possible, our 
Court was dissatisfied with the Lochner case, and would have 
denied these assumptions of fact if it had felt at liberty to do 
so, is it any more bound by a fact erroneously assumed by the 
Supreme Court of the United States than it would be by an 
erroneous conclusion of fact based upon evidence ?* The alter- 
native of leaving to the persons aggrieved their remedy by 
constitutional amendment does not afford an apt remedy when 
no one wants to change the principle of law but merely to correct 
a misapplication based upon insufficient judicial knowledge of 
facts. If, however, the present time was not deemed opportune 
for re-opening the question, the Court might still have lent its 
weight to some form of protest. 

The question opens a wide field for discussion and one cannot 
dogmatically commend or condemn. Perhaps one may be per- 
mitted the expression of a respectful regret. 


Joun G. PALFREY. 


1 Missouriv. Andriano, 138 U.S. 496. 
? I have discussed this subject more fully in 26 Harvard Law Review, 507, 517-520. 











56 


THE PRACTICAL VALUE OF CERTAIN GENERAL 
POWERS OF THE SUPREME JUDICIAL COURT. 


The recent experiences of the judges of both the higher courts 
of the State resulting from the persistent ingenuity with which 
one or more litigants have avoided final disposition of their 
cases by a series of technical appeals, exceptions, motions in 
arrest of judgment, petitions for writs of mandamus, etc., 
emphasizes the value of certain broad express statutory powers 
of the full bench, which have seldom been used heretofore. 
These powers may be called into play in future by the practical 
necessity of preventing persons from wasting the time of all the 
courts. 

R.L. 156, Section 11, provides that 


“the full court . . . may by a writ of certiorari or 
other proper process remove the record of the case, or order 
it to be removed, into the Supreme Judicial Court, there 
enter judgment, and remand the record to the Court from 
which it was removed to carry such judgment into effect, or 
instead thereof, the full court may order a new trial or 
further proceedings at the bar of the Supreme Judicial 
Court or order sentence to be awarded or execution issued in 
said court.” 


(For the history of this provision see Bryan v. Bates, 12 Allen, 
201, 206; cf. Ware v. Ware, 109 Mass. 248, 251-2; Sewall v. 
Sewall, 130 Mass. 201, 207, and Lewis v. Shattuck, 4 Gray, 572.) 


Under this statute the Court may, of course, in proper cases, 
issue the writ or other process for the removal of the record, of 
its own motion. 

Section 2 of Chapter 716 of 1913 also provides that 


“whenever a question in dispute at the trial of an issue 
of fact in any civil action or proceeding depends upon the 
decision of a question of law, the full bench of the Supreme 
Judicial Court, upon appeal, exceptions or report or other- 
wise, may, if satisfied that it has before it all the facts 
necessary for determining the question in dispute, direct 
that such judgment or decree be entered or that such other 
action be taken as shall accord with the determination of the 
full court ;” 


and Section 3 of the same act provides that 


“the court shall have power to render any judgment and to 
make any order that ought to have been made upon the 
whole case.” 
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There was a vague dogma of record worship which the legis- 
lature of 1859 injected into the statutes and which now appears 
in R.L. 173, Section 117, that upon the entry of the “copies and 
papers” relating to a question of law in the Supreme Court, 
“The entry thereof shall not, except in equity, transfer the case, 
but only the question to be determined.” Whatever reason, if 
any, there may have been for such a provision, certainly does not 
exist to-day. There should be no difference between law and 
equity cases in this respect and it is submitted that there is 
none so far as the powers of the Supreme Court are concerned, 
in civil cases at least, and has been none since Chapter 716 of 
1913. 

Prior to 1859 the Court had the broad power needed to transact 
its business (see opinion of Shaw, C.J., in Lewis v. Shattuck, 
4 Gray, 572). 

The foregoing considerations indicate also one among other 
advantages which may result from the proposed Section 5 of the 
act relative to the business of the Supreme Court presented to 
the legislature by this association last year and again this year 
(House 1365 of 1916) that 


“Every judge of the Supreme Judicial Court shall have 
all the jurisdiction, powers and authority of a judge of the 


Superior Court and shall be competent to sit and act in that 
court as fully as if he were a judge thereof.” 


This provision supplements other provisions already quoted 
above in giving to the trusted judges of the highest court in the 
commonwealth all the powers needed to dispose summarily of 
futile discussions about the record having no bearing upon the 
merits of the case. One illustration of such futile questions 
existed before Chapter 275 of 1911, and may, perhaps, still exist 
in the minds of some members of the bar. That question is as 
to the powers of a judge of the Supreme Court in, or after, allow- 
ing an amendment changing a suit in equity, originally brought 
in that court, into an action at law, since the original juris- 
diction in actions in law was transferred to the Superior Court 
by Chapter 263 of 1905. It is submitted that the time of the 
courts and of counsel should not be wasted upon the discussion 
of such a question. The judges of the Supreme Court should 
have all the powers of every court when they are needed to 
dispose of business. 
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BIENNIAL ELECTIONS WITH ANNUAL LEGISLATIVE 
SESSIONS— A PROTEST. 

There are several proposals relative to the frequency of State 
elections which are now before the legislature. One of these is 
that the Governor and other State officers should be elected 
biennially. The writer has no doubt that this would result ina 
practical benetit to the community. Another proposal which has 
frequently been made is for biennial elections of the legislature 
with biennial sessions. ‘There is much to be said in favor of this 
proposal. It is not the purpose of the present writer, however, 
to discuss this. A third proposal is for biennial elections with 
annual sessions of the legislature, and this note is written asa 
protest against any such proposal. 

It is submitted with contidence that two annual sessions of a 
weak legislature would be likely to cost the State more both in 
money and in general deterioration than the cost of many elec- 
tions. With the constantly fluctuating states of public feeling 
in Massachusetts we should sooner or later find ourselves far 
worse off than we are to-day, if we commit ourselves to a policy 
which will prevent a change of the legislature between sessions. 


F. W. G. 


THE NEED OF JUDICIAL STATISTICS AS _ ILLUS- 
TRATED BY THE REPORT OF THE WORK OF 
THE BOSTON MUNICIPAL COURT. 


At the request of the Boston City Council, Chief Justice 
Bolster and his associates have made a report (printed as a city 
document) upon the various branches of the work of that court 
and its needs. As this report contains a great deal of informa- 
tion in regard to the modern development of a city court which 
is not generally known either to the public or to the bar, 
reprints have been obtained for members of the association. 

One thing which the report illustrates is the need of more 
systematized information as to the work of other courts in the 
state. The Committee on Legislation has called attention to 
this matter in its reports for several years. See Report for 1913, 
pp. 18-21; 1914, p. 53. 

Take for example the work of the Superior Court and of 
masters and auditors appointed by it; so far as the writer is 
aware, there is no collected information in any one place in avail- 
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able form from which the legislature, the bar, or the public can 
get any light upon the question, for instance, whether twenty- 
eight judges are needed to do the work of that court, or 
whether it would be advisable to abolish one or more of the 
positions on that court upon the next vacancies and substitute a 
secretary for the assistance of the remaining judges. This is 
not work for a special commission, it is work which should be 
done by the clerks of the court under the supervision of the 
judges upon some systematic basis and an appropriation should 
be made for the annual publication of the results so that they 
could be studied. 

It is to be hoped that this report on the work of the Municipal 
Court of Boston will be followed annually by similar reports and 
that gradually all the courts in the commonwealth will follow 
suit. 

F. W. G. 





REVIEW OF MATTERS BEFORE THE LEGISLATURE 
OF 1916. 


About 1,700 measures have been introduced in the House and 
about 300 measures in the Senate, a total in all of about 2,000 
proposals. Accordingly, the usual congestion again emphasizes 
the practical importance of some of the recommendations of the 
Joint Special Committee on Legislative Procedure which were 
contained in House document No. 280 of 1915, reprints of which 
were sent to all members of this association. 

It is obviously impracticable to report all matters and the 
following review deals only with some of the measures which 
have been selected from the general mass as of special interest 
and importance tothe profession. Unforeseen circumstances have 
prevented the preparation of a fuller analysis. 

If any member of the association desires a copy of any bills 
they may be obtained at the Legislative Document Room in the 
State House or the secretary of this association will be glad to 
obtain a copy and send it to any member on request. 

Last year the association tried the experiment of subscribing 
to the Legislative Bulletin for such members of the association 


as expressed their desire to receive it; but, owing to the expense 
involved, this experiment cannot be repeated this year. 


PROPOSED CONSTITUTIONAL AMENDMENTS. 
A brief statement of measures proposing constitutional 
amendments or relating to proposed amendments is as follows: 


BEFORE THE COMMITTEE ON ELECTION LAWS. 
House No. 110. A bill on petition of the Massachusetts State 
Branch of the American Federation of Labor, 


“To provide for Submitting to the Voters the Question of the 
Expediency of the Initiative and Referendum.” 


“Section 1. All persons qualified to vote for governor 
shall, at the next state election, have an opportunity to 
express their opinion by voting ‘ Yes’ or ‘No,’ in answer 
to the following question: — Shall the representative from 
this district be instructed to support the initiative and 
referendum, so as to give the voters the power to accept or 
reject at the polls measures that have been proposed by 
petition ? 
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Section 2. The secretary of the commonwealth shall, 
prior to said election, cause to be placed on the official bal- 
lot the following words: —Shall the representative from 
this district be instructed to support the initia- §.——-~___ 
tive and referendum so as to give the voters the | ¥ES.| | 
power to accept or reject at the polls measures | NO. | 
that have been proposed by petition ? | 





Section 3. Ballots prepared as above provided shall be 
furnished by the secretary of the commonwealth to cities 
and towns in the same manner that ballots are furnished for 
use in elections of state officers, and the ballots shall be 
counted and returned in the same manner as ballots for the 
election of state officers. 


Section 4. This act shall be subject to the provisions of 
chapter eight hundred and thirty-five of the acts of the year 
nineteen hundred and thirteen and acts in amendment there- 
of and in addition thereto, so far as the same are applicable.” 


House No. 537. On petition of Alfred J. Moore, 

To amend Section 2 of Chapter 819 of 1913, relative to sub- 
mitting to voters questions of public policy, by requiring appli- 
cations under the act to be submitted to the registrars or election 
commissioners on or before 5 p.m. of the Wednesday preceding 
the day on which they must be filed. 


House No. 747. A bill on petition of John Weaver Sherman 
and another, 


Relative to submitting to voters, on official ballots, questions 
of public policy, as follows : 


To amend Section One of Chapter 819 (the so-called 
Public Opinion Act) by making the first line read: “three 
hundred voters” instead of “twelve hundred voters,” and 
by making the second line read “one hundred voters” 
instead of “two hundred voters,” so that the section shall 
read as follows: 


“Section 1. On an application signed by three hundred 
voters in any senatorial district, or by one hundred voters in 
any representative district, asking for the submission to the 
voters of that senatorial or representative district of any 
question of instructions to the senator or representatives 
from that district, and stating the substance thereof, the 
secretary of the commonwealth shall determine if such 
question is one of public policy, and if he shall so determine 
shall draft it in such simple, unequivocal and adequate form 
as he shall deem best suited for presentation upon the 
ballot. Upon the fulfillment of the requirements of this 
act the secretary shall place such questions on the official 
ballot to be used in that senatorial or representative district 
at the next state election.” 
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BEFORE THE COMMITTEE ON CONSTITUTIONAL AMENDMENTS. 


Senate No. 1. The Recommendations of His Excellency the 
Governor relative to a Constitutional Convention (reprinted in 
this number, see p. 5). 

Senate No. 7. On petition of John B. Hull, 

For biennial elections of state officers and members of the 
legislature, the legislature to hold annual sessions. 

House No. 102. On petition of Amos Weston, 


That “the legislative authority of the commonwealth is 
hereby given power to regulate or prohibit either upon pub- 
lie or private property the public display of posters or signs 
of any commercial advertising device.” 


House No. 103. On petition of the Massachusetts State 
Branch of the American Federation of Labor for an amend- 
ment to the constitution to give cities and towns more power in 
local affairs as follows: 

“Each city or town shall have the power to establish, 
alter, amend, and make additions to its charter by majority 
vote of its citizens, on proposals offered in writing by twelve 
per cent of its voters; shall have power to exempt classes 
of property from taxation and when authorized by the gen- 
eral court to acquire land for homes for its citizens, and to 
hold, improve, sub-divide, sell, lease, rent, or build upon 
same, or do any lawful act intended ultimately to promote 
the general welfare notwithstanding that the primary effect 
of such act may benefit individuals; may unite with any 
contiguous city or town when such union is approved by 
majority vote of the voters of each: provided, that nothing 
shall be done, and no charter shall contain any provision, 
contrary to the general laws of the commonwealth.” 


House No. 104. On petition of the Massachusetts State Branch 
of the American Federation of Labor, and 

House No. 285. On petition of Charles H. Morrill, and 

House No. 533. On petition of the Massachusetts Direct Leg- 
islation League, and 

House No. 873. On petition of David P. Rice and others, 

All to provide for the compulsory initiative and referendum. 

House No. 531. On petition of Roland D. Sawyer, and 

House No. 532. On petition of William E. Weeks, 

To provide for a Constitutional Convention. 

House No. 735. On petition of D. P. Rice and others, 

To amend Article XV. of Part I. of the Constitution so as to 
read as follows: 


“Tn all controversies concerning property, in law, equity, 
or divorce, and in all controversies between two or more 


. 
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persons, in law, equity or divorce, the parties have a right to 
a trial by jury; and this method of procedure shall be held 
sacred and of right to all litigants.” 


House No. 874. On petition of D. P. Rice and others, 

To provide for the recall of all judges and for the election of 
their successors by popular vote. 

House No. 875. On petition of Willis W. Stover and others, 

To provide that — 


“Officers of the militia shall hereafter be selected and 
qualified in such manner as the legislature may, by law, 


prescribe, and such officers, so selected and qualified, shall 
be commissioned by the governor.” 


House No. 1025. On petition of Charles L. Burrill, 

To provide for appointment by the Governor or the Secretary 
of the Commonwealth, treasurer and auditor for five-year terms, 
that the treasurer and the auditor shall not be eligible for more 
than one term in succession, that failure to qualify for any of 
the above offices within ten days after the time for qualification 
shall vacate the office and that no person shall be eligible unless 
he shall have been an inhabitant of the State for five years next 
preceding his choice. 

House No. 1190. On petition of the Massachusetts Real 
Estate Exchange, 

For biennial elections of state officers and members of the 
legislature with biennial legislative sessions. Also that “a per- 
son shall be eligible as treasurer and receiver-general for three 
successive terms and no more.” 

House No. 1191. On petition of Charles H. Morrill, 

For a more equitable and proportional representation in the 
House of Representatives, and to abolish the Senate. 

House No. 1334. On petition of Frank J. Batchelder and 
others, 

To “prohibit Sectarian Legislation and the Support of Sec- 
tarian Institutions from Public Funds ” as follows: 


“No law shall be passed respecting an establishment of 
religion or prohibiting the free exercise thereof, nor shall 
the state or any county, city, town, village or other civil 
division use its property or credit or any money raised by 
taxation or otherwise, or authorize either to be used for the 
purpose of founding, maintaining or aiding by appropri- 

- ation, payment for services, expenses or in any other manner 
any church, religious denomination or religious society, 07 
any institution, school, society or undertaking which is wholly 

quity, or in part under sectarian or ecclesiastical control.” 
/ more 
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House No. 1487. On petition of John I. Fitzgerald, 

“To prohibit the Support of Institutions from Public Funds,” 
as follows: 

This proposal is identical with House 1334, above, down to 
the italics and then substitutes for the italicized words the 
following: 

‘for any college, educational or other institution, school, 
infirmary, hospital or undertaking, which is not astate, county, 
city or town institution established by statute, ordinance or 
by-law of the state, county, city, town, village or other civil 
division.” 


House No. 1488. On petition of Charles H. Morrill, 

To reduce the time of residence required of otherwise qualified 
voters in a town or district from six to three months. 

House No. 1489. On petition of Charles H. Morrill, 

To extend the franchise to include “an alien who has declared 
his intention of becoming a citizen.” 

House No. 1490. On petition of Charles H. Morrill, 


That, “The general court shall have full power and 
authority to enact legislation providing for the recall from 
office of any or all state and county officers, whether elective 
or appointive, and whether legislative, executive or judicial, 
whose compensation is paid by, or whose election or appoint- 
ment is received from, the commonwealth or any subdivision 
therein.” 


House No. 1491. On petition of Charles H. Morrill, 


That, “The general court shall have full power to provide 
for the production, manufacture or purchase and sale of fuel 
and ice by the commonwealth, counties, cities and towns for 
the use of and consumption by the general public.” 


House No. 430. On report of the Secretary of the Common- 
wealth and the Attorney General, 

To empower the legislature to provide for absent voting as 
follows: 

“The General Court shall have power to provide by law 
for voting by qualified voters of the Commonwealth who are 
absent from the city or town of which they are inhabitants 
at the time of an election, in the choice of any officer to be 
elected or upon any question to be voted on at that election.” 


As the report proposing this amendment contains a brief and 
interesting historical study of the subject, reprints have been 
obtained for members of the association. 
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BEFORE THE COMMITTEE ON TAXATION. 


Various proposed amendments relating to taxation, in addition 
to the amendment striking out the word “ proportional,” which 
passed the legislature for the first time last year and comes up 
for action a second time this year. 


PROPOSED LEGISLATION WITH NOTES. 
FIRST: MEASURES PRESENTED BY THIS, ASSOCIATION. 


At the meeting of the executive committee on January 1, 1916, 
it was voted that the following measures should be introduced 
upon the petition of the association and they were so presented. 


Before the Judiciary Committee. 


House No. 1363. Relative to the business of the Supreme 
Judicial Court and of the Superior Court. 

This is the same bill which was sent to all members of the 
association with explanatory notes last year. Certain phases of 
it together with a suggested amendment are discussed in the 
notes in this number (see pp. 43 and 57). 

Senate No. 139. Relative to the Appeal System of Police 
District and Municipal Courts. 

This is the same bill which was introduced last year, which has 
been discussed in detail and advocated in the reports of this 
association (see Report of Committee on Legislation for 1914, 
pp. 27-48; Report of 1915, p. 5), and in connection with which 
the address of Chief Justice Bolster in the November number of 
this magazine should be read. 

Senate No. 195. To repeal Chapter 249 of the General Acts 
of 1915, relating to admission to the bar. 

In accordance with the instructions of the executive committee 
to carry out the vote of the association, at the annual meeting on 
October 30, 1915, the petition for this legislation was signed by 
the president and secretary of the association and presented to 
the, legislature. A statement relative to this subject is contained 
in this number (see p. 20; Legislative Report, 1915, pp. 10, 20, 35). 

Senate No. 135. Relative to contingent remainders. 

This is the same bill which was introduced last year by the 
association, with slight amendments to cover suggestions made 
by members of the Judiciary Committee of the legislature at the 
hearing last year. The language of the bill is necessarily tech- 
nical, but the bill has been carefully prepared and it is hoped 
that it may be favorably considered this year. 
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Before the Committee on Legal Affairs. 

Senate No. 200. Relative to certain probate proceedings. 

These are the sections of the probate bill of last year relating 
to bonds without sureties and to appraisers, the sections having 
been revised to meet suggestions made by members of the Com. 
mittee on Legal Affairs last year. This bill as presented last 
year provided that no bond should be required in any case in 
which sureties were not required and that no appraisers should 
be required. The bill now presented provides that a bond with. 
out sureties shall not be required unless the court orders it and 
in the same way no appraisers shall be required unless the court 
orders them. Thus the court will have discretion to require these 
things if there is any real occasion for them, but they will not be 


arbitrary requirements in every case, serving no useful purpose 


whatever, us they are to-day. The reasons for the proposals were 
explained in notes which have already been distributed to the 
members. 
OTHER MEASURES. 
RELATING TO CIVIL PRACTICE AND PROCEDURE. 

House No. 913. To revise the Poor Debtor Law and the Law 
of Arrest on Mesne Process. 

This is the same bill which passed the House and passed the 
Senate to the enactment stage last year. Copies of it were sent 
to all members of the association and the subject was discussed 
in the Report of the Committee on Legislation for 1915, page 10. 

House No. 128. On petition of Elbridge R. Anderson, 

To change the practice in regard to masters in equity. 


Section 1 provides that upon reference to a master, the 
reference shall include an order to report all the evidence at 
the time of his findings provided a request is made by either 
party in writing upon the filing of the final draft of the 
report and that the court where requested by either party 
shall review the findings and the evidence and decide whether 
upon the preponderance of the evidence the findings were 
warranted, and that the court shall not sustain the findings 
if against the weight of the evidence reported, and that the 
existing rule that the findings will not be disturbed unless 
they are clearly wrong shall have no application to cases 
thus provided for. 


9 


Section 2 provides that if evidence has been taken ster- 
ographically and the master dies, the court shall have the 
power to order a subsequent master to hear the cause and 
report the facts and evidence using the evidence already 
taken with the power to summon the witnesses who have 
already testified for his inspection. 
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Section 3 provides that in case of death of the master 
before the completion of the evidence or the filing of his 
report, the court shall not appoint a new master except by 
agreement of the parties, and if they do not agree, the 
court shall proceed to hear the cause on the stenographic 
report already taken, and if the Court deems necessary, 
shall order the witnesses before it for further evidence or 
for the purpose of inspection by the Court. 


Senate No. 120. On petition of Charles E. Burbank, 

To provide for a Judicature Commission. 

This plan is similar to the plan for such a commission pro- 
posed last year and discussed in the appendix to the Report of the 
Committee on Legislation for 1915, at pp. 29-33. 

Senate No. 248. On petition of William H. Brooks, 

To amend R.L., Chapter 173, Section 105, as amended by 
Chapter 555, Section 5, of 1910 to allow the reporting of cases to 
the full court after a finding of facts “either with or without a 
decision thereon.” 

Senate No. 137. On petition of Edward F. Dickenson, 

To provide for friendly proceedings in certain cases. 

This is a suggestion for a branch of existing courts in which 
eases shall be tried by state counsellors appointed and paid by 
the state to conduct litigation in an informal manner if the 
parties have not the means to pay the counsellors themselves, 
the fees paid by the state to be collected from the parties by the 
clerk if the parties are able to pay for the same. 


Note. 

In this connection compare the Bulletin No. VIII. of the 
American Judicature Society issued in April, 1915, describing 
the informal procedure in the branch court of conciliation of the 
Municipal Court of Cleveland and the Small Claims branch of 
the Municipal Court of Chicago. These are courts for small 
elaims under $100 or thereabouts in which there are no counsel 
at all. The judge hears the parties and disposes of the matter 
promptly. 

The difficulty with the details of the plan suggested in Senate 
No. 137 appears to be that it would involve a disproportionate 
amount of function and expense for the state in connection with 
small claims because there would not only be the judge and the 
two state counsellors but the necessary clerical force and the 
additional bookkeeping and machinery for collecting unpaid fees 
of parties. The modern tendency in dealing with small claims 
is to eliminate counsel and appoint a good judge to hear the 
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parties. If any such experiment is to be tried, it is submitted 
that it should be a radical one on a sound basis and not a com. 
promise involving more public officials and unnecessary records, 

The practical experience of the small claims courts in Cleveland 
and Chicago deserve careful study (see also Pound’s article 
“The Administration of Justice in a Modern City,” Horvard 
Law Review, February, 1913). 


House No. 766. On petition of Daniel T. O’Connell, 

To extend the jurisdiction of the Municipal Court of the City 
of Boston so that it will include the other courts of Suttolk 
County (see Report of Commission on Suffolk County Courts, 
House Doc. 1638 of 1912). 

House No. 908. On petition of Richard W. Hale, 

Relative to the reinstatement of attorneys removed from the 
bar. That no person after disbarment as provided in R.L., Chap- 
ter 165, Section 44, shall be reinstated “except after a hearing 
before three justices of the court by which said attorney was 
removed” and upon order of a majority of said justices after 
such hearing. 

House No. 911. On petition of David P. Rice and others, 

“To enlarge the Power of the Jury in Civil and Equity Cases 
and to restrict the Power of a Judge to declare a Non-Suit,” as 
follows: 

“In all trials of civil or equity causes whethier in the 
nature of contract, tort or divorce or otherwise, when a jury 
has been sworn and any evidence, direct or circumstantial, 
has been presented which is at all material to the issues 
involved, the presiding judge shall submit the whole cause 
in the usual manner to the jury sitting in the cause; and any 
existing law or precedent antagonistic to this section is here- 
by annulled and repealed.” 


House No. 1055. On petition of Francis W. Bacon and others, 

To confine Chapter 112 of 1915 extending the powers of the 
land court over equitable restrictions to restrictions under instru 
ments “executed subsequent to the passage of this act.” 

House No. 1211. On petition of Philip R. Ammidon, 

Relative to answering interrogatories in civil actions. To 
amend Section 3 of Chapter 815 of 1913. 

House No. 1220. On petition of Sherman L. Whipple and 
others, 

To prevent publicity in suits where testimony is against the 
public morals. 
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House No. 1221. On petition of Charles M. Davenport, 

Relative to the giving of testimony by children in certain cases 
and their exclusion from the court room. 

House No. 1056. On petition of George W. Reed, 

House No. 1057, House No. 1058. On petition of Joseph 
Joyce Donohoe, and 

House No. 1383. On petition of John H. Lynch, 

All providing in various ways to prohibit the practice of law by 
persons not attorneys and by corporations. 

House No. 549. On petition of Walter V. Buie, 

To amend the law as to venue of actions to allow suits to be 
brought in the county where one of the parties has his usual 
place of “ employment or follows his trade or ealling.” 

House No. 1370. On petition of the Massachusetts State 
Branch of the American Federation of Labor, 

For a compulsory Workmen’s Compensation Act. ° 


Note. 

There are also a large number of bills by different persons 
before the Judiciary Committee to amend the existing compensa- 
tion act in a great variety of ways. 

House No. 1359. On petition of James W. Hayes, 

Relative to verdicts of juries. 


That “All verdicts rendered by a jury on questions of 
facts, or upon the assignment of damages, shall be final, and 
shall not be subject to review or revision by the presiding 
justice at the trial, or by the Supreme Court.” 


House No. 547. On petition of Thomas W. Proctor, 


Relative to the naming of co-respondents in divorce libels for 
adultery. 


Section 1. Section one of chapter one hundred and 
twenty-one of the acts of the year nineteen hundred and 
eleven is hereby amended by striking out all after the word 
“eo-respondent,” in the fifth line, and inserting in place 
thereof the following: — The party alleging such adultery 
may, upon motion, after the libel has been entered, obtain 
permission to amend his libel, cross-libel, or answer by 
inserting the name of the co-respondent, if the justice finds 
probable cause has been shown to believe that the accused 
person has committed adultery with the libellee or the libel- 
lant. The motion shall be heard before a justice of the 
superior court in chambers after such notice to the co-respon- 
dent and the other party to the libel as the court may order, 
and if the co-respondent and the other party, or either of 
them, shall appear and desire to be heard upon the motion, 
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the court shall not allow the amendment until the parties 
so desiring shall have had opportunity to be heard and to 
offer evidence if they so desire. 


CRIMINAL PRACTICE AND PROCEDURE. 

House No. 1450. On petition of the Massachusetts Prison 
Association, 

To authorize certain allowances to prisoners. 

House No. 1449. On petition of Frederic F. Clauss, 

To provide for indeterminate sentences for felonies. 

House No. 1452. On petition of Philip J. Libbey and others, 

To regulate the pardon and parole of prisoners by providing 
that the Parole Boards and Advisory Board of Pardons shall 
consist of judges. 

House No. 1517. On petition of James W. Hayes, 

To restrict the initial sentence for a juvenile offender to three 
months. 

House No. 1513. On petition of Kenneth Page Hill, 

To provide “any term of years not less than twenty” as an 
alternative punishment for murder in the second degree. 

House No. 1054. On petition of E. K. Bowser, 

That every judge of the Superior Court or of the Police 
District or Municipal Court within six months after the act takes 
effect or after his appointment and at intervals thereafter of not 
more than three years shall inspect institutions to which he may 
commit persons, and the traveling expenses shall be included in 
the general expense account of such courts. 

House No. 1472. On petition of Charles 8. Lawler, 

To abolish the Boards of Parole created by Chapter 829 of 1913 
and transfer the powers and duties to the Prison Commissioners: 

House No. 1451. On petition of William A. Root, 

That the Board of Parole for the State Prison and Massachw- 
setts Reformatory may permit prisoners to be at liberty when 
they have served one-half of the minimum term of their sentence, 
if they appear likely to lead an orderly life and it has reasonable 
assurance that they will not become charges on public or private 
charity. 

House No. 1366. On petition of the Massachusetts Prison 
Association, 

To provide counsel for indigent defendants accused of felony. 


That the Superior Court at the beginning of a criminal 
term in any district may appoint a person to act as counsel 
for indigent defendants, the compensation to be fixed by the 
court and not to exceed one-half of the salary of the Distriet 
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Attorney for the same length of time, the court to allow 
reasonable expenses and to assign such counsel, if defendant 
appears without counsel, desires counsel, and is not able to 
obtain counsel. Further, that a person so charged upon 
request in writing should have a list of jurors at the dis- 
cretion of the court and process to summon witnesses. The 
expenses under the act to be paid by the county in which 
the case originated. 


House No. 126. On petition of William H. Sullivan, 

For the gradual abolition of the office of trial justice. 

This appears to be the bill which was submitted last year to 
carry out the recommendation of Governor Walsh in his inaugural 
address. 

Senate No. 16. On petition of Albert F. Richardson, 

To provide that prisoners confined for non-payment of a fine 
be given a credit of seventy-five cents on the fine for each day of 
confinement and discharged without further action when the fine 
is paid in that way or in money. 

House No. 553. On petition of William D. T. Trefry, 

To enlarge the jurisdiction of trial justices. 

“ Trial justices shall have the same jurisdiction in respect 
to crimes and the same power to suspend sentences or place 
defendants on probation as a police, district or municipal 
court, and may appoint chiefs of police, police officers or 
constables probation officers for the purpose of enforcing the 
probation in criminal or juvenile cases.” 


House No. 1351. On petition of John J. Cummings, 

To prohibit the publication in newspapers of the names of per- 
sons charged as juvenile offenders before any juvenile court of 
the Commonwealth. 

House No. 1218. On petition of George Louis Richards, 

To prohibit “ reports of cases in Juvenile Courts.” 

House No. 1602. On petition of B. L. Young, 

For a reorganization of the board of prison commissioners and 
of the prison system, to establish a department of prisons and to 
amend the prison laws. 


REAL ESTATE, PROBATE LAW, AND CONVEYANCING. 


1851 of 1915. The Report of the Special Commission on the 
Taking of Land for Public Purposes and the Act recommended 
by the Commission. The Commission, consisting of the Tax 
Commissioner, the Attorney General, and the Chairman of the 
Homestead Commission, was requested by legislature to consider 





the matter further and report again this year. A supplemental 
report has been filed but is not yet printed for distribution at the 
time this goes to press. 


Senate No. 103. On petition of Charles L. Gifford, 

To require monuments or bounds for each subdivision of land 
divided for sale and a recorded plan; no lot to be sold until a 
plan is recorded; fine or imprisonment for failure to erect such 
bounds and for false statement in such a recorded plan; the 
Superior Court to have jurisdiction to compel bounds and award 
damages for lack of them. 

Senate No. 244. On petition of Roger Sherman Hoar, 

For a commission “to consider the feasibility of clearing up 
the legal title to such lands as would, but for the doubtful state 
of their title, be available for agricultural and forestry develop. 
ment.” 

House No. 1238. On petition of Arthur W. Dolan, 

That Commissioners in Insolvent Estates of deceased persons 
give notice of filing returns to the administrator or executor 
and heirs, legatees, and devisees of the deceased. 

House No. 767, on petition of William T. Forbes, 

For the appointment of a special commission to revise and 
codify the laws relating to partition of land. 

House No. 1360. On petition of the Mayor of Boston, 

That unpaid water-rates be made liens on real estate. 

House No. 1372. On petition of Francis Newhall, 

That no deed, mortgage, or lease should be recorded unless it 
sets forth “the name and residence, including the street and 
number, if any, of the grantee, mortgagee, or lessee, or contains 
a statement that such grantee, mortgagee, or lessee is not a resi- 
dent of this Commonwealth.” 

House No. 298. On petition of the Association of Massachu- 
setts Assessors, 

To require the insertion of “the full name and mailing address 
of the grantee, and also the names of the owners at the time of 
the last assessment, of real estate abutting on the premises” 
to be inserted in every conveyance under a penalty of not more 
than fifty dollars. 


Note. 


The desire of the assessors for some more convenient plan for 
information than they now have deserves considerate attention. 
But aside from the added problems of conveyancing which might 
result from this bill, it is a serious question whether the length 
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of conveyances to be recorded and stored in our already over- 
burdened registries should be increased by the necessary words 
to be added to every instrument under this plan. In this con- 
nection see appendix to the Report of the Committee on Legis- 
lation for 1915, page 74, showing the practical situation which 
led to the passage of the “short form of deeds” act, Chapter 
502 of 1910. 

Senate No. 198. On petition of Roger Sherman Hoar, 

“To simplify the registration of titles to land.” 

That if it appears that some person has a better title than the 
applicant for registration, the land court may on motion substi- 
tute such person as applicant upon his paying for the fees and 
plan and that the case shall then proceed as though such person 
were the original applicant; that the same proceeding shall be 
allowed as to part of the land; that the owners of adjoining par- 
cels in the same district may join in one application for registra- 
tion and file a single plan, but separate decrees shall be made and 
separate duplicate certificates of title issued, the fees for examin- 
ing title on such an application to be the same as provided by 
Section 3, Chapter 249 of 1905; that the second sentence of Sec- 
tion 23, of R.L., Chapter 128, shall not apply to applications 
under this act; that no applicant shall withdraw his applica- 
tion under Section 36 of R.L. 128 except on motion and 
after notice to all parties ; that such motion shall not be allowed 
if a motion is filed and allowed hereunder and no applicant 
under the provision as to adjoining parcels shall withdraw his 


application unless all applicants who joined with him should also 
withdraw. 


There are also various bills to amend details of the Mechanics 


Lien Law and others relating to the dissolution of attachments 
and to trustee process. 


F. W. G. 





QUARTERLY DIGEST OF MASSACHUSETTS DECISIONS 
SINCE SEPTEMBER 1, 1915. 
INTRODUCTORY STATEMENT. 

In preparing the statements of cases in the following digest, no 
attempt has been made to state at length cases in which the opinion 
appeared to deal solely with the discussion of the facts and the 
sufficiency of the evidence and contained no distinct contribution 
to the law of the state, or explanation likely to be of service to 
the bar. 

This digest covers all cases from September 1, 1915, which 
appeared in Volume 221 and through page 225 of Volume 222, 
as well as a number of cases which have not yet appeared in the 
advance sheets. All the cases in Volume 222 not included herein 
will appear in the next number. The date of the decision is added 


of each case for which the volume and page is not given. 


Bounpary LinE— MONUMENTS AND DISTANCES. 
Held: The facts showed monuments which governed mistaken 
distances. 
Stefanick v. Fortona, 222 Mass. 83. 


CierK oF Court— NATURALIZATION FEEs. 

An act of Congress required clerks of courts to account to the 
Federal Bureau of Immigration and Naturalization for one-half of 
the naturalization fees collected and to pay them over to the 
Department of Commerce and Labor. Subsequently by St. 1908, 
c. 253, the Massachusetts legislature provided that clerks of courts 
should pay to the county treasurers al/ such fees after deducting 
the amount ‘actually expended by them for clerical assistance, 
travel, and other expenses while acting under said laws.” 

Held: Under the construction of the act of Congress by the 
Supreme Court of the United States in Mulcrery v. San Francisco, 
231 U.S. 669, the Massachusetts Statute operated on the half of 
the fees not required by the Federal Government and the clerk 
must pay it to the county treasurers and cannot keep it themselves. 
The Mulcrery case controls and to some extent overrules what was 
said in County of Hampden v. Morris, 207 Mass. 167. 

County of Berkshire v. Cande, 222 Mass. 87. 





Commission — SALE OF THEATRE. 

Suit for damages for defendant’s refusal to sell to a purchaser 
procured by plaintiff and ready and willing to buy at defendant's 
price. 

Held: Evidence warranted verdict for plaintiff. 

Wheeler v. Lawler, 222 Mass. 210. 


Commission — Rea Estate Broker — EVIDENCE. 

Action by broker for commission. Verdict for defendant. 
Plaintiff's evidence warranted finding that defendant employed 
him as a broker and that plaintiff procured a purchaser to accept 
the defendant’s terms who was financially able and willing to put 
through the sale. Defendant called two lawyers who had been 
employed to do the conveyancing and who testified against the 
plaintiff's objection to a telephone conversation with each other in 
which the purchaser’s lawyer stated that no agreement would be 
made because the mortgage arrangements were not satisfactory. 

Held, that as there was no evidence that the purchaser’s con- 
veyancer, whose authority was limited, was authorized to speak 
for his principal or that either lawyer had authority to bind the 
plaintiff by his statements, the testimony was inadmissible. 
Exceptions sustained. 


Adams v. Frank, 222 Mass. 215. 


Common CARRIER — GOODS INJURED IN TRANSIT. 
Order of Appellate Division of the Boston Municipal Court 
affirmed. 
Canney v. American Express Co., Jan. 7. 


ConsTITUTIONAL Law — TAXATION OF SHARES HAVING A FOREIGN 
Statutory Sirus. 

A Massachusetts corporation held shares in a Vermont corpo- 
ration and the Vermont law taxed all the corporate stock and pro- 
vided that taxes on non-residents’ stock should be paid by the 
corporation at its principal place of business in Vermont and 
deducted from dividends, and also exempted from taxation shares 
held in Vermont of corporations of other states which taxed the 
entire capital stock. 

Held, by majority opinion, that the shares in the Vermont cor- 
poration are taxable here and, therefore, not to be deducted by 
the Tax Commissioner in determining the excise of the Massa- 
chusetts corporation. 

In Hawley v. Malden, 232 U.S. 1, Hughes, J., said at pp. 12, 





13: ‘* Whether, in tue case of corporations organized under state 
laws, a provision by the state of incorporation fixing the situs of 
shares for the purpose of taxation, by whomever owned, would 
exclude the taxation of the shares by other states in which their 
owners reside is a question which does not arise . . . and 
need not be decided.” This opinion answers that question in the 
negative. 
Bellows Falls Power Co. vy. Com., 222 Mass 51. 


ConstiTuTIONAL Law — SIDEWALK ASSESSMENT FOR RECONSTRUC- 
TION. 

Heid: St. 1911, e. 732, § 9, providing for assessments on land 
‘* specifically benefited” of one-half the cost of sidewalk recon- 
struction notwithstanding a previous assessment for original 
construction is constitutional and, although no method of appor- 
tionment is specified it is implied that the assessing tribunal will 
assess according to benefits received and it must be presumed that 
the board has acted within the law in the absence of definite 

allegations to the contrary. 
Sayles vy. Board of Public Works of Pittsfield, 222 

Mass. 93. 


ConsTITUTIONAL Law — Nrine-Howr Day. 

Held: St. 1914, ce. 746, prohibiting employees in ordinarily 
healthy occupation ‘‘ in or about steam railroad stations . . . 
designated as baggagemen, laborers, crossing tenders and the like ” 
from being employed ‘** for more than nine hours in ten hours’ 
time” is in violation of the United States Constitution under 
Lochner v. N.Y., 198 U.S. 45, which is binding on the Legis- 
lature and courts of this state (see Notes). 

Com. v. B. & M. R.R., 222 Mass. 206. 


Contract — UNAvorpaBLE DELay. 

Action for price of lumber. Time was essential and deliveries 
were late but orders were accepted as expressly ‘‘ contingent upon 
- «+ « accidents, delays of carriers and other delays beyond 
our control.” Delays resulted from storms and other causes 
beyond the control of the plaintiffs but lumber was accepted and 
used. Held for plaintiff. 

Durden-Coleman Lumber Co. v. Wm. H. Wood Lum- 
ber Co., 221 Mass. 564. 
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ConTRACT — PAYMENT — STATUTE OF LIMITATIONS. 

Heid: The facts avoided the Statute of Limitations and that 
an unliquidated claim of the defendant on an executory contract 
cannot be litigated under a plea of payment. 

Wenz v. Wenz, Jan. 4. 


ContTRacT — Fre1GcHT CHARGES. 

Bill of lading provided that owner or consignee should pay 
freight and other charges before delivery. ‘The defendant became 
the owner of the bill of lading and as he was on the credit list of 
the plaintiff carrier its lien was waived and delivery made to him 
before payment. Defendant offered to prove third person liable 
for the freight. Verdict directed for plaintiff sustained as nothing 
showed that the plaintiff had knowledge of third person’s interest 
when its lien was waived and defendant accepted delivery. 

N.Y., N.H. & H. R.R. vy. Sampson, Jan. 4. 


CONVERSION — STATUTE OF LIMITATIONS 
Action for conversion of a piano given to plaintiff by her 
husband in 1893. In 1900 they separated and plaintiff was 
awarded separate support. She demanded the piano, he refused 
and it remained in his house till his death in 1913, after which this 
suit was brought. In 1905 he conveyed all the personal property 
in his house, specifically including the piano, to his daughter who 
knew of the plaintiff’s claim and demand, and accepted the bill of 
sale intending to assert ownership. Held: ‘This was a conver- 
sion by the daughter whose mere silence or failure to inform the 
plaintiff of the facts was not such a fraudulent concealment as to 
avoid the statutory bar under R.L., c. 202, § 11. 
O’Brien v. McSherry, 222 Mass. 147. 


CrminaL Law — Murper — Evipence — CHANGE oF POSITION 
oF COUNSEL: 

Verdict of guilty and defendant excepted. 

Held, 1st. Photographs of the neck and face of the deceased 
properly admitted. 

2d. With evidence that defendant threatened to shoot the 
deceased, a revolver found at the time of his arrest under the 
stairs of the first floor of the house where he had a room on 
the upper floor is admissible. 

3d. After cross-examining two of the government witnesses 
defendant’s counsel stated that he intended to show that these 
witnesses had concealed the facts or that they were unduly influ- 
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enced or that their testimony was a recent contrivance. There- 
upon the government was permitted without objection to call a 
third witness to show similar statements of the first two, soon 
after the homicide. Then the government called a fourth witness 
to similar corroborative statements of the first two and the 
defendant objected and also moved to strike out the evidence of 
the third witness, claiming that what he now proposed to do was to 
show that one of the first two witnesses was not telling the truth. 
The court ruled that he could not thus change his position and 
defendant excepted. Held: ‘* This was a change of attitude as 
to a material aspect of the trialk . . . There is nothing to 
indicate that the Commonwealth was likely to be harmed. . . . 
No evidence had gone in upon the strength of the contention first 
advanced which . . . rendered it unjust later to make a 
different contention. There was no such vacillation in the con- 
duct of the defence as warranted the court in making any definite 
direction for the conduct of the trial. . . . A bald ruling 
was made that the defendant could not thus shift his ground. 

. . The situation is in nowise different from the not unusual 
practice of withdrawing certain counts in an indictment after 
evidence in their support has been introduced. . . . While it 
well may be that counsel cannot change at will every position 
deliberately taken . . . during the trial . . . ” there 
was no reason why itshould not have been done inthiscase. ‘No 
final election was made. . . . ‘The defendant’s exception in 
this regard must be sustained.” 


Com. v. Retkovitz, Nov. 24, 


CriminaL Law — Construction or Sratute — EMPLOYMENT OF 
Woman CasHier OVER 10 Hours. 

St. 1913, c. 758, provides: ‘*No . . . woman shall be 
employed in laboring in any factory or workshop, or in any manu- 
facturing, mercantile, mechanical establishment, telegraph office 
or telephone exchange, or by any express or transportation com- 
pany, more than 10 hours in any one day,” etc. 

Held: The words ‘in laboring” include a cashier in a grocery 
store, confined in a ‘* cage ” to make change, ete. 

Whether the words of the statute ‘* can be stretched to include 
book-keepers, stenographers and those engaged in kindred service, 
or to say that the statute means the same as if the words ‘in 
laboring’ had been omitted ‘ is not decided’ as to those engaged 
in these and similar pursuits, the statute is not plain and difficulties 
may arise in its further application.” 

Com. v. John T. Connor Co., Nov. 30. 
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CrimiInaAL Law — Pickpockets — EVIDENCE. 


Three defendants were indicated for attempt to steal from the 
person. When arrested one attempted to conceal a small knife 
which the inspector testified was similar to one carried by profes- 
sional pickpockets for slitting bags and pockets. 

Held: The evidence was admissible not only against the man 
with the knife but, there being evidence of a common purpose, 
against all three, although there was no direct evidence that the 
knife was used in the attempt charged. 


Com. v. Albert, 222 Mass. 196. 


Deceit — SALE OF STORE. 


Defendant represented to two of the plaintiffs that he was doing 
a business of $150 per week, and owned the soda fountain and 
plaintiffs orally agreed to buy. On April 1 they signed a written 
memorandum in English which they could not read and which was 
not interpreted to them, but which the defendant told them was a 
memorandum of their oral agreement. The agreement showed an 
unpaid balance of $300 on the soda fountain and provided for a 
payment of $445 on April 7, which the plaintiffs told defendant 
they could not make. He told them to get a partner and raise the 
money from him. So they took possession April 1 and secured 
the third plaintiff as a partner on April 3 and received the bill of 
sale and gave back a mortgage on that day. 

After that they were told by defendant that $300 was due on 
the soda fountain and found that the store was not doing the busi- 
ness represented. Verdict for plaintiffs. 

Held, 1st: The fact that the plaintiffs ran the store for two or 
three days before completing the purchase did not prevent recovery 
as it was a question of fact and not of law whether they relied on 
the defendant’s representation, or their own investigation. 

2d. It was for the jury to decide whether the defendant’s 
representations were intended to influence the action of third plain- 
tiff who came in as a partner and his evidence that he relied on 
the representation was admissible. 


Anastos v. Koliopoulos, 222 Mass. 


EasEMENT — AUTHORITY OF GUARDIAN GRANTOR UNDER LICENSE 
— TENANTs In Common. 


Two minors owned real estate, being lot A and other lots. 
Their guardian with money received as guardian bought an 
adjoining lot B in the names of herself and her two wards as 
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tenants in common and laid out a way over it for the use of lot A 
and the other lots of her wards. Later the guardian obtained a 
license from the Probate Court to sell lot A and the other lots, but 
neither lot B nor the way was mentioned in the petition. The 
guardian sold and gave a deed to plaintiff of lot A under the 
license and mentioned the way as a ‘** contemplated street” on 
which lot A was bounded. Less than twenty years later the 
guardian petitioned for partition of lot B by sale (without men- 
tioning the way) and a commissioner was appointed and sold lot 
B to the defendant, who closed the ** contemplated street.” 

Held: ‘The plaintiffs purchased their estate at a sale made by 
the guardian whose sole authority to act was by virtue of a decree 
of the Probate Court, which decree empowered the guardian to 
sell certain described real estate, making no reference whatever to 
lot B. This decree gave no commission to the guardian to deal 
with any other real estate except the land therein described, and 
it gave her no right to impose any servitude upon lot B. 


Silverman v. Betti, 222 Mass. 142. 


EQUITABLE ATTACHMENT OR EXECUTION — SHARES OF STOCK 
TRANSFERRED IN FRAUD OF CreEpDIToRS — Unirorm Stock 
Transrer Act—SurvivaL or Lien — Estoppret or Wire— 
INFERENCES OF Fact. 

Held, 1st. Section 13 of the Uniform Stock Transfer Act 
(1910, c. 171) does not prevent equitable attachment or levy by 
the issuance of an injunction on a creditor’s bill or a statutory bill 
to reach and apply. 

2d. <A single judgment creditor may thus acquire a lien on 
shares which survives the debtor’s death because the filing of the 
bill is the beginning of the equitable levy. 

3d. Such a lien acquired by statutory bill to reach and apply 
stock transferred in fraud of creditors survives by St. 1913, 
c. 305, because it is an attachment of property ‘‘ which the 
debtor had alienated before his decease.” 

4th. ‘*The general trend of authority is that, where a wife 
vests her husband with the title and possession of property and 
permits him to hold himself out to the world as the owner and 
others give him credit on the strength of this appearance of 
wealth, she is estopped to deny as against such creditors to the 
extent of their debts that lhe was the owner.” 

5th. The master’s report showed that the husband alone 
testified, ‘‘ if his testimony was true, his daughter and wife both 
knew material facts concerning the purchase of the stock out of 
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the savings of the wife. The wife was a party to the suits. 
Neither of these was called as a witness, nor is any explanation 
offered for their failure to testify. Considering their kinship and 
interests, the fact that they were not called affords legitimate basis 
for an inference adverse to the contention of the defendants.” 


Rioux v. Cronin, 222 Mass. 131. 


EguiTABLE EXECUTION — CERTIFICATES NOT IN MASSACHUSETTS OF 
Snares IN Domestic CORPORATIONS BELONGING TO ABSCOND- 
inG DEBTOR. 

Bill by a creditor under a decree in equity in the same court to 
reach and apply stock in domestic corporations of an absconding 
debtor who absconded after the decree establishing the indebtedness 
and took with him the certificates (which were issued before the 
Uniform Stock Transfer Act). 

Held, 1st. ‘The court cannot order the corporation to issue new 
shares to a special master upon condition that plaintiff file a bond 
to protect the corporation as to the outstanding certificates. 

2d. The plaintiff may procure an equal number of outstanding 
shares by purchase in the market or borrowing and place them in 
trust to be furnished to the corporation in case an innocent pur- 
chaser of the defendant’s certificates applies for new certificates, 
and when such shares are so placed in trust, the court may order 
the corporation to issue new certificates to the special master for 
sale to satisfy the indebtedness. 

3d. Since the repeal of R.L., c. 177, § 46-51 by ec. 531 of 
1910 shares of stock cannot be attached at law, and, as the per- 
sonal liability of the defendant was established by the earlier 
decree in the same court, the jurisdiction to reach and apply does 
not depend on the seizure of property under the doctrine of Pen- 
noyer v. Neff, 95 U.S. 714, but exists independently of the ques- 
tion of seizure. As an execution at law issues without notice to 
the defendant, as a roving commission to the sheriff to take any 
property of the defendant which can be so taken, so jurisdiction 
of a bill, under the present circumstances, does not depend on 
personal service, but the only question is whether the court can 
devise a method of reaching property of the defendant to satisfy 
the decree which it has made. It is not necessary, therefore, to 
consider whether there was a sufficient seizure to give jurisdiction 
under Pennoyer v. Neff. 

4th. As to one of the defendants holding specific chattels, 

‘“* We assume that the parties acted on the supposition that there 
is jurisdiction in equity against that defendant to reach and apply 
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specific chattels entrusted to it by the principal defendant because 
an action at law cannot be brought to enforce a decree in equity.” 
Parkhurst vy. Almy, 222 Mass. 27. 
Equity. 
Heid on demurrer that bill showed no ground of relief. 
Hodgdon v. Moulton, Nov. 23. 


Equity — Practice — Fraup — *‘ Fipuciary RELATION.” 

Bill in the name of two old people by their daughter as next 
friend to set aside a conveyance of real and personal property 
made by them to the widow of theirson. ‘‘ In the Superior Court 
a finding of facts was made in which was incorporated some of the 
evidence and the decree.” 

Held, 1. The record is irregular; the findings should be Sepa- 
rate from the decree. 

2. Recitals that ‘It not appearing that the transaction was 
for the mainfest and full advantage of the plaintiffs,” etc., are not 


findings of anything, but appear to be rulings of law as to the 
burden of proof. 

3. The fact that the son’s widow had applied for administra- 
tion of his estate in which the old people were interested with their 
consent and that she lived with them and took care of them and 
inspired their affection was not a ‘‘ fiduciary relation ” creating a 


presumption against a conveyance and placing the burden of justi- 
fying it on the grantee. Although there is no strict rule as to the 
degree of proof in such cases the fraud must be proved. 

4. A finding that an old person because of impairment of his 
faculties *‘ did not fully comprehend the nature,” etc., of the 
transaction is confusing as matter of law. Aside from fraud or 
undue influence, a man has or has not capacity. ‘‘ There is no 
middle ground.” 

Case to stand for further hearing. 

Smith et al., p. p. a., v. Smith, 222 Mass. 102. 


Equity Practice — CONSOLIDATION oF Suits — Savina RiGats 
oN DemtrRRER — RETRIAL ORDERED By COURT OF ITS OWN 
Motion. 

Held, ist. A bill to reach and apply for breach of warranty in 

a deed and a second bill by the defendant against the plaintiff to 

reform the deed as to the warranty, might properly be tried 

together, but could not have been made the subject of one suit, 
and so could not be consolidated into one suit in which a single 
decree is entered. 
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2d. Defendant demurred in his answer and before reference to 
a master saved his rights on demurrer. ‘The court never acted on 
the demurrer but the case went to final decree after the master’s 
report. On appeal from the final decree. Held: Plaintiff’s 
rights on demurrer not waived — demurrer sustained. 

3d. ‘*Where the facts on which the rights of the parties 
depend have not been ascertained at the trial it is within the 
power of the court, in its discretion and of its own motion, to 
recommit the cause for retrial.” 


De Veer v. Pierson, 222 Mass. 167. 


Equity — Lacues — DeLay rn CLarmminG COLLATERAL AFTER Pay- 
MENT OF DEBT. 

In 1878 A pledged stock with firm B to secure a loan to A’s son 
and the stock certificate was transferred to the name of firm B. 
In 1881 A went into insolvency and C was appointed assignee. 
In 1884 the firm B released all claims against the son and in 1885 
the surviving partner acknowledged settlement of all claims against 
A and that the debt secured was paid. C, the assignee, died in 
1890 and no new assignee was appointed until 1912, when plain- 
tiff was appointed and filed the bill to recover the stock in 1913, 
twenty-eight years after the debt was paid. On demurrer. 


Held: Even if a demand was necesssry the delay of twenty- 
eight years in making the demand and in bringing the suit without 
excuse is so great that equity will not afford relief. 


Wehrle, assignee, v. Mercantile Nat'l Bank et al., 221 
Mass. 585. 


Note. 
The following note on this case is reprinted by permission from 
the Harvard Law Review for December, 1915, p. 222: 


‘¢On payment of the debt the defendant became trustee of 
the stock, for though his beneficial pledge interest was cut off 
he retained the legal title. Thomas v. Van Meter, 62 Ill. 
App. 309; Merrifield v. Baker, 91 Mass. 29. See Jones, 
PLEDGES, 2 ed., pp. 151-153, 558. Since the defendant never 
claimed to hold the certificates adversely to the pledgor’s 
rights, there was, strictly speaking, no termination of the 
trusteeship. Haney v. Legg, 129 Ala. 619. See 2 Perry, 
Trusts, 3 ed., pp. 863-865; 2 Storey, Equity JURISPRUDENCE, 
13 ed., p. 1520a. But such a trusteeship, implied from the 
preéxisting pledge relationship, contains no idea of perma- 
nency, for the substantial right of the beneficiary is that the 
trust should be ended by a transfer to him of the legal title. 
See 3 Pomeroy, Equity JurtspRuDENCE, 2 ed., p. 1030. It fol- 
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lows, therefore, that the cestui has an immediate equitable 
claim which he must assert within a reasonable time, whereas 
an express trust not repudiated by the trustee remains unaf- 
fected by the passage of time. /endrickson v. Hendrickson, 
42 N.J. Eq. 657. See Riddle vy. Whitehall, 135 U.S. 621, 
634. Where claims remain so long unasserted as in the prin- 
ciple case, equity, on the ground that the facts have become 
irremediably blurred, refuses to aid the tardy claimant. Gil- 
mer v. Morris, 80 Ala. 78; Waterman v. Brown, 31 Pa. St. 
161; Karev. Burnham, 206 Pa. St. 330. See 2 Storey, Equity 
JURISPRUDENCE, 13 ed., p. 1520a. That time works havoe 
with facts in human minds is a vital consideration which out- 
weighs the apparent injustice of the refusal in the principal 
case to order restoration of the shares held in trust.” 


EQUITABLE TRUSTEE PROCESS AGAINST THE COMMONWEALTH. 
Held: <A bill to reach and apply money due from the Common- 
wealth will not lie. 
W. J. McCarthy Co. v. Rendle, Jan. 10. 


Note. 


This opinion should be carefully compared with that in Nash v. 
Com., 174 Mass. 335. 


EvipEence — Previous Testimony OF ABSENT WITNEsS. 

Held: The mere unexplained absence from the jurisdiction of 
a witness at a former trial is not as matter of law an adequate 
and controlling reason for the admission in evidence of the former 
testimony of the absent witness. 


Ibanez v. Winston, 222 Mass. 129. 


ExecuTors’ AND ADMINISTRATORS’ Bonp — BreacH — INSOLVENT 
EstaTE NOT SO REPRESENTED — CREDITORS’ Suits — JupG- 
MENT — PRACTICE. 

The personal estate was insufficient but the executors thought 
the real estate had value enough to cover debts and more if sale 
was not forced and they did not represent the estate insolvent. 
Two judgment creditors made demand but were not paid and goods 
were not shown to satisfy the executions, and both creditors 
brought actions on the bond in the name of the Judge of Probate. 
Later a representation of insolvency was made. 

Held, 1st. R.L. 149, § 20, gives a judgment creditor the right 
to sue on the bond without permission of the court and also 
makes failure to pay or exhibit sufficient goods a prima facie 
breach which must be met by the affirmative defence of a repre- 
sentation and adjudication of insolvency under R.L. 141, § 5, it 





being the executor’s duty to represent insolvency if such be the 
fact. 

2d. After the representation is made the action on the bond 
may be continued to await the result. 

3d. The surety is not subject to two judgments on the bond, 
but what is the proper way to preserve the rights of the parties is 
not decided. 

4th. An agreement upon facts upon which an issue is to be 
tried under the pleadings instead of submitting evidence differs 
from a case stated or a submission on agreed facts with the right 
to draw inferences, but in the particular case on appeal from a 
finding the question arose whether the finding was warranted. 

Harmon v. Sweet, 221 Mass. 587. 


Fire INsuRANCE— SALE OF PROPERTY WITHOUT TRANSFER OF 
Poicy. 

Held, that by a transfer of real estate without the assent of the 
insurer and in the absence of facts creating an estoppel, a policy 
becomes void except as to a mortgagee named therein. How far 
a release by the mortgagee of all interest in the policy on payment 
of the mortgage constitute an assignment of the mortgagee’s 
right, not decided. 


Swaine v. Teutonia Fire Ins. Co., 222 Mass. 108. 


Fixtures — MovaB_e MACHINERY HELD ON CONDITIONAL SALE. 

Tort for conversion of 49 heavy looms, etc., mostly acquired by 
conditional sale and screwed to the floor of a worsted mill. They 
were not mentioned in defendant’s mortgage of the real estate but 
were sold by him at the foreclosure sale and the plaintiff was 
trustee in bankruptcy of the mortgagor. 

Heid: The evidence warranted a verdict that they were per- 
sonal property. Judgment for plaintiff. 

Stone, Tr., v. Livingstone, 225 Mass. 192. 


FRAUDULENT RatstinGc oF NOTE. 


Held: Raising a note destroys the note so that the maker is 
under no liability for the original amount to the fraudulent holder 
or to his estate. 


Sherman v. Conn. Mut. Life Ins. Co. et al., 222 Mass. 
159. 


FrrvoLous APPEAL. 
Decree affirmed with double costs. 
Gordon v. Borans, 222 Mass. 166. 
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INSURANCE —CaaANGE OF Benericrary BY Hvusspanp IN VioLa- 
TION OF ANTE-NUPTIAL AGREEMENT. 

Appeal from decree sustaining demurrer to a bill in equity. 
The bill by the widow of a deceased letter carrier alleged that she 
had made an ante-nuptial contract by which her husband was to 
take out a benefit certificate in the carriers’ association for $1,000 
payable to her and she was to marry him and take charge of his 
funeral and pay his funeral expenses, etc., all of which she did; 
that after his death she learned that he had taken out a certificate 
payable to her and later without her knowledge had taken out a 
new certificate substituting his sister as beneficiary, that she had 
then notified the company that she was the widow and adminis- 
tratrix and had paid the funeral expenses but that the company 
paid the sister. 

Held, that although the contract was violated and before the 
death the wife had the prior equity, yet upon the death the sister's 
expectancy became a vested legal right and as there was no allega- 
tion of fraud or notice of the contract either to the association or 
the sister which would give rise to a constructive trust, there was 
nothing for a court of equity todo. Decree affirmed. 

Ryan v. Boston Letter Carriers’, etc., Assoc. et al., 222 
Mass. 


HusBanpD AND WIFE -—— ALIENATION OF AFFECTIONS. 
Held: Verdict for plaintiff warranted by the evidence. 


Lannigan v. Lannigan, 222 Mass. 198. 
g q 


INSURANCE — HEALTH — Lapse — ** Continuous CONFINEMENT.” 


Held, 1st. An express provision for termination of policy on 
failure to pay premium when due is self executing. 

2d. A policy giving a benefit if the insured ‘is continuously 
confined within the house — and therein regularly visited by” a 
physician, ‘‘ naturally means one house in the absence of some 


exigency” and does not cover three different houses and three 
different hospitals for two or three weeks each, nor does it cover a 
trip to Italy. 


Rocci vy. Mass. Accident Co., Jan. 7. 


Lazor LitiGation — BLacKiist — Equity JurRISsDICTION — OBJECT 
OF STRIKE. 
Suit in Equity to enjoin the use of a blacklist by an Employers’ 
Association. 
Plaintiff struck at Factory A December 12, began work at Fac- 
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tory B December 16 and was discharged on the same day as a 
result of a blacklist showing his name as a striker. The strike 
was for recognition of the union in a wage agreement but not for 
‘+a closed shop.” The strike was conducted by unlawful means 
in which the plaintiff participated. 

Held, that although the use of a blacklist is illegal and may be 
enjoined ( Worthington v. Waring, 157 Mass. 421, being no longer 
binding), a court of equity will not aid one who ‘‘has been in 
equal wrong with the defendants touching the transaction as to 
which relief is sought.” Accordingly, although ‘* we cannot say 
that the combination to strike” for recognition of the union ‘* was 
for an unlawful purpose any more than a similar combination of 
employers for non-recognition of the union would be,” yet ‘ the 
conduct of the plaintiff and the acts of others with whom he was 
legally identified preclude him” from relief in equity, and he is 
left to his remedy at law. Bill dismissed. 

Cornelier v. Haverhill Shoe Mfs. Ass’n, 221 Mass. 554. 


LANDLORD AND TENANT — EstTopreL — Equity JURISDICTION. 

The defendant, owner of Building A, leased one floor to the 
plaintiff with an entrance to the building on a business street. 
Later that entrance was closed by the defendant and another 
entrance on the adjoining lot B in which the defendant was inter- 
ested was opened and the plaintiff tenant was allowed to use it, 
and the same street number as that of the old entrance was 
retained when the lease was renewed and extended incorporating 
by reference the description of the former lease. Later the ten- 
ant of lot B closed this substituted entrance to the plaintiff. On 
a bill to restore the opening, Held, on the facts defendant was 
estopped as against the plaintiff to deny title to lot B and although 
for lack of such title the substituted entrance cannot be reopened 
the defendant must respond in damages. 


Epstein v. Dunbar, 221 Mass. 579. 


LANDLORD AND ‘TENANT— REPAIR AND USE OF PREMISES — 


LANDLORD’s LIABILITY TO CUSTOMER OF TENANT FOR NEG- 
LIGENT REPAIRS. 


A shopkeeper requested his landlord to have an iron post 
erected in his shop and, in consideration of his rent not being 
raised, agreed to pay for the expense of the work. ‘The work was 
negligently done by the landlord, and a customer was injured by 
the falling of the post. He now sues the landlord. Held, that 
he may recover. 

Feeley vy. Doyle, 222 Mass. 155. 





A landlord negligently repaired a hand rail, which at the request 
of the tenant he had gratuitously promised to repair. A social 
guest of the tenant was injured because of the defective rail. He 
now sues the landlord. Held, that he may not recover. 

Thomas v. Lane, 221 Mass. 447; 109 N.E. 363. 
cf. Note Har. Law Rev., December, 1915, p. 226. 


LEASE — TERMINATION BY LESSOR — ABATEMENT OF ‘A JUST AND 
PROPORTIONAL” Part oF Rent. 

Suit to recover $600 paid to lessor. A lease of a summer 
hotel provided a rental of $2,400 a year beginning November 2 
to be paid in four instalments on the first days of December, 
June, July, and August. After the December instalment was 
paid the hotel burned on April 3 and the lessor terminated the 
lease under the common provision which also provides for *‘ abate- 
ment of a just and proportional part” until the premises shall 
have been repaired, etc. The lessee claimed that the December 
instalment was in effect an advance payment as the hotel was no 
use to him except in the summer. 

Held, the abatement clause refers to the period of occupancy 
and not to the value of the use to the tenant. Judgment for 
defendant. 


Ware v. Hobbs, 222 Mass. 


LEASE — OrAL Promise CONTRADICTING LEASE. 


Held: Anoral promise to pay back on a certain contingency 
rent paid in advance under an unconditional lease is not enforce- 
able, dictum in Browning v. Haskell, 22 Pick. 310, discussed and 
discarded. 


O’ Malley v. Grady, 222 Mass. 202. 


Maticious ARREST. 
Verdict for defendant. Exceptions to evidence overruled. 
Cotter v. The Nathan & Hurst Co., Jan. 10. 


Manpamus — Crvit Servic— — Fravp. 

Petition for mandamus to reinstate petitioner as mechanical fore- 
man alleged that at the suggestion of others he applied for transfer 
to position of engineer with less pay and was so transferred and 
then his position abolished. There were general allegations of 
fraud. 

On demurrer, Held, 1st. General allegations of fraud without 
definite acts done with a definite fraudulent purpose are insufficient. 
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24. The facts alleged fail to show that petitioner was not 
pound by his own acts. 

3d. St. 1911, c. 624, provides a method of inquiry for some of 
the acts complained of and it is the general rule that where ade- 
quate relief may be had by some other remedy the court will 
not issue mandamus. 

4th. Petitioner to have 30 days to amend if so advised. 


Butler vy. Port Directors, 222 Mass. 5. 


NaTioNAL BANK — PERSONAL LIABILITY OF DrREcTORS — SURVIVAL 
or ACTION. 

Suit was brought in the Federal Court against the directors to 
make good the notorious defaleations of George W. Coleman, the 
pookkeeper of the National City Bank of Cambridge. The defal- 
cations amounted to more than $280,000 and covered a period of 
over 3 years, during which time Coleman received a salary of 
$12.00 a week from the bank. Mr. Justice Bingham sitting in the 
District Court, after an exhaustive review of the evidence, found 
the directors negligent, and Held, ‘* that the directors of a national 
bank in entering upon their duties as such . . . impliedly 
agree to properly and faithfully perform them and if by misconduct 
or negligence they fail in this respect and damage ensues, a cause 
of action arises which the receiver may enforce for the benefit of 
the stockholders and creditors; that the cause of action is ex con- 
tractu rather than ex delicto and, because of this, survives.” 


Bates, Receiver, v. Dresser et al., B. & T., Jan. 1, p. 36. 


NEGLECTED CHILDREN — PauPerR — ‘‘ NEGLECT.” 

The statute (c. 334 of 1903 —c. 181 of 1909) provides that 
“on complaint that any child under sixteen years . . . by 
reason of orphanage, or of the neglect, crime, cruelty, insanity or 
drunkenness, or other vice of its parents, is growing up without 
education or without salutary control, or without proper physical 
care, or in circumstances exposing him to lead an idle and disso- 
lute life, or is dependent upon public charity” such child may be 
committed to the State Board of Charity or be otherwise provided 
for. A three-year-old child of a widow with a baby was com- 
mitted as dependent on public charity by reason of neglect of his 
parents simply because the widow was too poor to support both 
children. On appeal. 

Held, that, considering the history of the act, ‘‘ mere depend- 
ence upon public charity ” is not enough ; ‘‘ it must further appear 
that . . . dependence was caused by the neglect . . . 
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of its parents” and ‘‘ the Legislature used the word (‘ neglect’) 
in the sense which imports some kind of culpability.” 

‘¢ Whether considered from the standpoint of the dependent 
child or of the parent entitled to its custody and care, but tempora- 
rily and unavoidably disabled from providing for its support, a 
grave injustice would be done to such innocent victims of poverty 
by bringing them into court with its stigma of criminality.” 

Com. v. Dee, 222 Mass. 184. 


PARTNERSHIP — ACCOUNTING TO Wi1bpoWw oF DECEASED PARTNER. 

Bill for an accounting. One partner died leaving his estate to 
his widow, who allowed the surviving partner to run the business, 
as before, in the joint names of himself and her deceased husband, 
until 1914, when the survivor began to conduct the business under 
his own name without objection from the widow provided she was 
fairly compensated. The survivor mingled the funds with his 
own and kept no separate books, and although there was no 
attempt to defraud there was disagreement as to what was included 
in the firm accounts. 

Held, 1st. Widow was entitled to one-half the value of the good 
will. 

2d. As it was the defendant’s duty to keep the books and he 
is responsible for the way they were kept he must take the conse- 
quences of failing to show error when the master makes the best 
finding that he can from the accounts as kept. 

3d. In valuing accounts receivable of varied character covering 
several years, the master after careful investigation made a reduc- 
tion of 25% as an allowance for bad debts. He/d: The court 
cannot say that this was wrong. 


Costa v. Costa, 222 Mass. 


PERSONAL INJuRY — LANDLORDS’ LIABILITY FOR Common ELE- 
VATOR. 


Verdict ordered for defendants and case reported with stipula- 
tion as to damages if plaintiff entitled to go to the jury. 
Held: Facts showed plaintiff entitled to go to the jury. 
Mikkanen v. Safety Fund Nat’l Bank, 222 Mass. 150. 


PERSONAL INJuRY — TRAVELER Hirt By Car. 


Held: Verdict properly directed for defendant as no evidence 
of due care. 


Moran, admr., v. Boston El. Ry. Co., Jan. 14. 
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PersonaL Insury — Due Care. 


Heid: Evidence warranted verdict for defendant. Case pre- 
viously reported 127 Mass. 194. 


Jacobsen v. Simmons, Jan. 18. 


PersonaL InsJuryY— Vio_ent LurcuHinc on Curve — JupGe’s 
ComMENTS. 
Held, ist. Evidence warranted verdict for plaintiff. 
2d. The Court’s ‘* common law powers of comment as to the 
reception or exclusion of evidence either offered or proposed has 
not been curtailed by statute. Whitney v. Wellesley, etc., Ry., 
197 Mass. 495, and cases cited.” 


Vahey v. Boston El. Ry. Co., Jan. 8. 
PersonaL Insury— CrrcuLar Saw — INEXPERIENCED WoORKMAN 
— PECULIAR DANGER. 
Held: Evidence warranted verdict for plaintiff. 
Hodder v. N.Y., N.H. & H. R.R., Jan. 8. 
PersonaL Injury — Boy RusuinG on Tracks ror Hat IN FRONT 
or Car. 


Held: Verdict directed for defendant justified as no evidence 
of negligence. 


Donahue, p. p.a., v. Mass., etc., Ry. Co., 222 Mass., 
Nov. 24. 
PersonaL Insury. 


Held: Verdict ordered for defendant was proper as no evidence 
of negligence. 


Johnson v. Cochrane Chemical Co., 222 Mass. 17. 


PERSONAL INJURY. 


Court refused to accept verdict for the plaintiff, ordered verdict 
for the defendant and reported the case. Held: Record did not 
show that plaintiff was entitled to go to the jury. 


Hansen v. Fitchburg, etc., Co., 222 Mass. 116. 


PersonAL InJuRy. 


Held: No evidence of negligence to justify the verdict for 


plaintiff. Judgment entered for defendant under St. 1909, c. 236, 
and 1913, c. 716. 


Keedy, p. p. a., v. Amherst, 222 Mass. 72. 





PERSONAL INJuRY — BicycLe RIDER AND STREET Car. 


Held: The evidence showed that direction of verdict for 
defendant was right. 


Phillips v. Boston El. Ry., 222 Mass. 221. 


PersonaL INjuryY— Crowprep Running Boarp. 

Held: Evidence warranted finding that defendant’s conductor 
was negligent in not securing for a girl on an open Car a reason- 
able chance to get off, through a disorderly crowd on the running 
board, without breaking her ankle. 


Seligson, p. p.a., v. Bay State St. Ry. Co., 222 Mass, 


PERSONAL INJURY — KNEELING ON A SCREW UNDER SHAVINGS Iy 
A Boat Buiiper’s Suop. 
Held: No evidence of negligence of defendant. 


Lumberi v. Gurney, Nov. 24. 


PersonaL Injury — Due Care — ConstTRUCTION OF ORDINANCE. 


Held, 1st. Judge's ruling as to findings warranted by the evi- 
dence erroneous. 

2d. Ordinance as to control of street car approaching inter- 
secting street applies to reserve space for cars in streets like 
Huntington Ave., Boston. 


Hammond v. Boston El. Ry., Nov. 26. 


PERSONAL INJuRY — Boy STEALING A RIDE. 


Held: Facts showed no evidence of liability. 


Kallio Adun v. Worcester Consolidated St. Ry., 222 
Mass. 121. 


PersonaL Injury — Due Care—Court’s Farture To CHarce 
on Decistve Pornt. 

Plaintiff testified that she ran behind a green car and was 
struck by the front of a yellow car. Defendant’s evidence was 
that she ran into the yellow car without running behind a green 
car. One of the plaintiff's witnesses testified that she ran behind 
the green car and bumped into the yellow car near the front. 
The judge, although requested by defendant, did not cover this 
third aspect of the case in his charge. Exception sustained as “it 
is not due care even for a child of six years to run into the side of 
a car just starting from a stationary position” which must have 
been plainly visible, when there is no diverting travel other than a 
car behind which she ran. 
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“Jt is not necessary to consider whether the defendant’s excep- 
tion to the supplemental charge given by the court in the absence 
of both counsel, in response to the question presented by the jury 
after some deliberation, and to the highly improper suggestion of 
another attorney then in court touching the question of the jury 
and addressed to the Court without rebuke, in the presence of the 
jury, was seasonably taken . . . as it is not likely to be 
repeated on a new trial.” 


Adams vy. Boston El. Ry. Co., Jan. 7. 


PersonaL Injury — Dear Mute Struck sy Car. 

Held, that the judge’s charge sufficiently covered the case and 
although ‘* as an abstract proposition of law it was not correct to 
say that the failure to ring the gong . . . is no evidence 
of negligence” yet as the plaintiff was a deaf mute it was not 
reversible error in this case. 


Altaville v. O. C. St. Ry. Co., Jan. 4. 


PersonAL INJURY — MorormMan’s KNOWLEDGE OF 
BRAKES — VIOLATION OF RULEs. 


DEFECTIVE 


Held: Verdict for defendant rightly ordered as evidence 
showed that plaintiff failed ‘* to exercise the care of the ordinarily 
prudent man having full control of his own conduct under like 
conditions.” 


Cummings v. Boston El. Ry. Co., Jan. 8. 


PersonaAL INJURY — NEGLIGENCE OF FELLOW SERVANT. 

Held: To justify the direction of a verdict for defendants 
under the rule recognized and followed in Lindenbaum v. N.Y., 
N.H. & H., 197 Mass. 314, and other cases cited ‘‘we must 
assume that the presiding judge disregarded any unfavorable 
testimony of the defendants and of the witnesses and accepted 
the testimony of the plaintiff and of his witnesses only so far as 
such testimony established or tended to prove the allegation of a 
breach of duty of the kind described and set out in the two counts 
of the declaration.” So considered, the evidence showed the 
injury to be due to the negligence of the fellow-servant and not 
of the defendants and justified the direction of a verdict for the 
defendants. 


Metayer v. Grant, 222 Mass. 


PersonaL INJURY — PASSENGER ON PLatForM or Movine TRAIN 
— Hanp CAUGHT IN JAM oF Door. 


Held: Verdict properly ordered for defendant, as the fact that 
a passenger, before a train stops at a station, goes through a 
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door opened by another passenger and stands on the platforn 

with her fingers in the jam of the door where they are injured by 

the closing of the door, is no evidence of the carrier’s negligence, 
Shaughnessy, p. p. a., v. B. & M. R.R., Jan. 7. 


PerRsoNAL INJuRY — SuBpway StaTIonN— No Cause To Antic 
PATE DANGER TO PLAINTIFF. 

Plaintiff was pushed against a moving car in the Harvard 
Square Subway when there were about twenty-five persons on q 
platform which would accommodate four or five thousand. Ver. 
dict for the plaintiff. Held: No evidence of negligence. Cage 
governed by Jackson v. Boston El. Ry., 218 Mass. 515, and cases 
there cited. Exceptions sustained and judgment to be entered 
for defendant under St. 1909, c. 236. 


Gascievicz v. Boston El. Ry 


PERSONAL INJURY — TRAVELER CROSSING STREET — DvE Care 
OF DECEDENT. 

Held: Verdict for defendant rightly ordered, as the evidence 
left the question of the decedent’s due care ** wholly to conjec- 
ture,” and ‘it has been repeatedly held in actions under the 
statutes for negligently causing the death of a person not a pas- 
senger that . . . there must be some positive affirmative 
evidence of the due care of the decedent.” 


Raymond, Admr., v. Worcester, etc., Co., Jan. 8. 


PERSONAL INJURIES — VIOLATION OF RULE. 


Car stopped (not at a regular stopping place) while conductor 
turned a switch and several passengers got off. Plaintiff was 
injured while getting off because the car was started by the 
motorman in response to the conductor’s call from in front of the 
car in violation of the rule of the company that the conductor 
after turning a switch should go back to the rear platform and 
ring the bell. Verdict ordered for the defendant. Held the vice 
lation of the rule distinguished the case from Coneton v. 0. 0. 
St. Ry., 212 Mass. 28, and entitled the plaintiff to go to the jury 
on the issue of negligence. Exceptions sustained. 

Leavitt v. Boston El. Ry. Co., Jan. 7. 


PRACTICE — Entry OF APPEAL — ‘‘ FORTHWITH.” 


Held: Under the statute requiring an appeal to be entered 
** forthwith,” where the Superior Court dismissed an appeal as not 
seasonably entered after a delay of twenty-three days, this cannot 
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be pronounced wrong when no evidence is reported to show 
adequate excuse for the delay. 


Griffin v. Griffin, 222 Mass. 218. 


Practice — Errect OF ForRMER JUDGMENT ON DEMURRER— 
WAIVER. 

Defendant set up in bar a former judgment on the same cause 
of action, on demurrer for defective declaration. That defect was 
cured in the new action. The new action contained three counts, 
to each of which defendant demurred and was sustained. Plain- 
tiff amended his 2d and 3d counts but not the Ist. Defendant 
again demurred to all three, was overruled and went to trial on the 
issues raised by the answer. The court required plaintiff to elect. 
He went to the jury on the first count and secured a verdict. 
Defendant then claimed that the first count was not in existence 
because the first demurrer was sustained. 

Held, ist. The former judgment on demurrer was not a bar as 
it was not either based on the merits or on a refusal by plaintiff 
to amend after leave granted. To avoid misunderstanding it is 
added that the rule in Foye v. Patch, 132 Mass. 105 (as explained 
in other cases cited), does not apply to a case like that before the 
court. 

2d. After the first demurrer to the first count in the second 
action was sustained and plaintiff failed to amend that count, 
defendant could have had judgment on it but this was waived by 
demurring to it a second time and going to trial on all three 
counts. The count is sufficient for a judgment on the verdict. 

Capaccio v. Merrill, 222 Mass. 


Practice — Notice or Firinc Exceptions. 

Held: Under R.L., ec. 173, § 106, and Rules 44 and 27 of 
the Superior Court, ‘+ the delivery of a complete copy of the excep- 
tions as filed, without any written or printed notice showing either 
directly, or by fair implication, that the original has been filed, is 
not a compliance with the rule.” 

Chertok v. Dix, Nov. 23. 


PracTICcE — EXCEPTIONS. 


Held: Bill of exceptions too meagre to show that an isolated 
question and answer even if incompetent was material or ‘* injuri- 
ously affected substantial rights.” Exceptions overruled. 

Worrell v. Baldwin Chain & Mfg. Co., Jan. 7. 
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Practic—E — PETITION TO PROVE EXCEPTIONS. 

Held: While minor deficiencies may be made complete and com- 
paratively insignificant errors rectified on petition to prove excep. 
tions there can be no material modification of the bill as presented 
to the judge who disallowed it. Motion to recommit to the Com. 
missioner after allowance of the bill for material additions denied, 

Freedman, Petr., 222 Mass. 179. 


Practice — PETITION TO PRovE Exceptions — NOTICE. 

Held: Under Rule 6, of the S.J.C. notice of petition to estab- 
lish exceptions disallowed by the trial judge, by delivery of copy 
before filing, as provided, must be given unless waived. 

John Henry Co., Petitioner, 222 Mass. 182. 


PRINCIPAL AND AGENT. 
Held: Facts warranted finding that a cattle-broker who bought 
of plaintiff was not defendant’s agent. 
Savage v. Blackstone Beef Co., 222 Mass. 81. 


Pusiic Orrice — Town SEALER OF WEIGHTS AND MEASURES — 
VeTERAN — ‘* Hotp Over.” 

Petition for mandamus to compel selectman to restore petitioner 
to office. Petitioner was annually appointed from 1906 to 1909 
and then ‘‘ held over” until June, 1915, when another man was 
appointed. Petitioner was a Civil War veteran who never passed 
the civil service examinations, nor applied for appointment as a 
veteran without examination and never was appointed under the 
civil service provisions relating to veterans. 

Held, 1st. He had no right to a hearing under St. 1910, ec. 500, 
relating to veterans’ preference in the classified service. 

2d. St. 1914, c. 452, establishing a tenure during good behavior 
applied only to appointments thereafter made and did not extend 
the terms of persons then holding positions. 

3d. St. 1904, c. 314, relating to hearings before removals pro- 
tects an office holder only during the term for which he was 
appointed and does not cover a ** hold over.” 

Bates v. Hall et al., 222 Mass. 


RELEASE BY HusBAND oF Statutory Ricuts 1x Invatip DEED 
BY Wire or Hussanp’s LAND. 


The husband mortgaged his land. Later the wife mortgaged 
the same land by an instrument in which the husband was not 
named as a grantor but he signed it after the following clause: 
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«sand for the consideration aforesaid, I, . » husband of 
the said , do hereby release unto the said grantee and 
his heirs and assigns all right of or to both curtesy and homestead 
in the granted premises and all rights by statute and all other 
rights therein.” Then the first mortgage was foreclosed by sale 
which showed a surplus which was claimed by the mortgagee 
under the second instrument. At the trial the court ruled that the 
clause quoted operated as an assignment by the husband of his 
rights in the surplus. On exceptions /eld, this was error, as the 
clause quoted was intended only as a release of the husband’s 
statutory rights and not as a grant of any title to the land or of 
the right to surplus above the first mortgage. 
Anitilla vy. A. E. Lyon Co., 222 Mass. 126. 


Sate — By THE BARREL — S1zE OF BarrEL. 

Cross-suits — one for price of beer and ale sold and the other 
for shortage in amount delivered. A agreed to deliver beer and 
ale to B ‘* at the regular price charged to the Boston retail trade.” 
R.L., c. 62, § 2, defines a barrel as 314 gallons and B claimed that 
he should have that amount. A showed against B’s objection that 
the prices to the Boston retail trade were based on barrels which 
originally held 314 gallons, but which held less and less, as used, 
as the hoops had to be driven toward the largest part of the barrel 
to keep it tight. Held admissible. 

Harvard Brewing Co. v. Killian, 222 Mass. 13. 


SaLtE— PATENTED ARTICLE. 


Suit for damages for failure to accept and pay for patented 
articles. Defendants based refusal on ground that plaintiff failed 
to protect them from infringement of patent by third persons. 
Held: Facts showed no agreement for such protection. 


Am. Toy Mfg. Co. v. McLoughlin et al., 221 Mass. 567. 


SHape Tree 1x Highway — Removar By City AvTHORITIEs. 

Bill in Equity to enjoin the Holyoke officials from removing a 
shade tree in front of plaintiff's premises. Under charter the 
Board of Public Works had powers of road commissioners, and St. 
1915, c. 145, § 5, gives road commissioners power to order 
removal without hearing of trees ‘*‘ if the same shall be deemed to 
obstruct, endanger, hinder or inconvenience persons traveling 
thereon.” The board having so voted, although the plaintiff had 
no notice or opportunity to be heard, the court will not enjoin the 
removal. Bill dismissed. 


Whiting v. Public Works of Holyoke, 222 Mass. 22. 
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SpeciFIC PERFORMANCE — SALE OF HOTEL. 

Bill in equity. Plaintiff agreed in writing to sell a hotel and its 
personal property to defendant, who agreed to pay part cash and 
balance by mortgage for a good and suflicient warranty deed, clear 
of all encumbrances on or before May 1. Plaintiffs were not 
able to perform on May 1 but on May 2 they notified defendant 
that they were ready and defendant said it was too late. On May? 
the plaintiff's tenant had not surrendered the lease of a part of 
the premises but had agreed in writing to execute a release and 
surrender whenever required within thirty days. 

Held: There was nothing expressed in the agreement or in the 
surrounding circumstances to show that time was of the essence 
and the tenant’s agreement to surrender was sufficient. Specific 
performance ordered. 


King v. Connors & Co., 222 Mass. 


Street Rarway MorrGace — Rairroap ComMIssIONERs — 
EstorrEL — AFTER-ACQUIRED PERSONAL PROPERTY — DEcrer 
or FepERAL Court — CovENANT OF FURTHER ASSURANCE. 

Foreclosure suit by trustee under a mortgage to secure bonds. 
The mortgage was given, with the approval of the Railroad Con- 
missioners, by Railway No. 1 in 1900, of all its property real and 
personal then held, or to be after acquired, to secure bonds to the 
amount of $250,000, as and when authorized and issued. The 
mortgage contained a covenant of further assurance. Bonds to 
the amount of $120,000 were authorized by the Railroad Con- 


missioners and issued. Later, by supplemental indenture, certain 
provisions of the original mortgage were modified and property 
then held and thereafter to be acquired was again subjected to the 


mortgage lien. This indenture was delivered and recorded ten 
days after its date. Thereafter the Railroad Commission author 
ized the issue of $80,000 more bonds. The original bonds were 
surrendered and a new issue of $200,000 substituted, being for 
the same debt as the earlier issue to the extent of the $120,000 
previously issued and surrendered. 

In 1904 a receiver was appointed for Railway No. 1 by the 
federal court and, in accordance with a decree, the receiver sold 
all the property then held subject to the mortgage. The deeree 
for sale provided that the purchaser at the foreclosure sale and its 
assigns should be ‘‘ entitled to appear, resist, and take evidence” 
respecting claims of priority and of lien on the property sold. 
The purchasers, three persons who incorporated as Railway No.?, 
which subsequently paid the interest on the bonds above mentioned. 
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Held, 1st. Railway No. 2, the purchaser, is bound by the 
terms of the decree of the federal court subjecting all it bought 
to the mortgage with specified exemptions and is estopped to 
dispute the validity of the mortgage for the amount issued for 
reasons stated in 218 Mass. 367. 

2d. Mere payment of the coupons did not estop it from dis- 
puting the validity of the supplemental indenture. 

3d. The supplemental indenture so far as it operated on prop- 
erty acquired after the original mortgage, was not a new mortgage 
but merely a compliance with the covenant of further assurance. 

4th. All after acquired real estate passed by estoppel under 
the warranty and all after acquired personal property including 
property held by conditional sale up to the time of the delivery of 
ihe supplemental indenture passed under it without possession 
being taken. 

5th. The estoppel referred to precludes the question as to the 
validity of the issue of bonds authorized by the Railroad Commis- 
sioners under the statute prohibiting the issue of bonds in excess 
of the capital stock paid in. 

“Qur statutes respecting the supervision of the issuing of bonds 
of street railways require not a perfunctory or merely formal 
approval, but a thoroughgoing investigation designed for the pro- 
tection of the public, the stockholders and the secured and unse- 
cured creditors, which results in an intelligent approval manifested 
by an adjudication. This is the deep seated and unwavering pub- 
lie policy of the Commonwealth as shown by the statutes through 
aseries of years. Augusta Trust Co. vy. Federal Trust Co., 82 
C.C.A. 309. But it is not necessary to determine how far the 
defendant would be affected by the action of the railroad commis- 
sion in this regard. . . .” 

6th. The purchaser at the receiver’s sale did not assume the 
obligation of the covenant of further assurance. 

ith. The federal court did not by its decree recognizing the 
existing mortgage retain exclusive jurisdiction for foreclosure and 
other purposes. The form of decree differed from those in 193 
U.S. 93, and 208 U.S. 38 ‘*and the principles there established 
have no application.” 


Federal Trust Co. v. Bristol County St. Ry., 222 
Mass. 35. 


Taxation — Succession Tax ON ForREIGN HELD Trust Prop- 
ERTY. 


A dies in Maryland leaving his property to Maryland trustees 
for his wife for life and then as she should appoint by will. She 
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moved to Massachusetts and died here appointing the trust fund 
to a Maryland trustee by her will, which was probated here. The 
trust consisted of personal property in Maryland. 

Held: ‘Title passed in Maryland by force of husband’s will 
and there was no privilege or ‘* commodity” in Massachusetts on 
which St. 1909, c. 527, § 8, could operate. 


Walker, Admr., v. Mansfield, 221 Mass. 600. 


TAXATION — TENANCY BY THE ENTIRETY. 
Held: Tenancy by the entirety is not subject to inheritance 
tax on the death of husband or wife. 


Palmer v. Mansfield, Nov. 26. 


Tort — Beit at LARGE ON HiGHway — Duty or Ratrroap 
Company. 

The plaintiff’s bull was on the highway without plaintiff’s fault 
and was killed by negligence of defendant’s motorman. 

Held: Although the bull could have been impounded by the 
town field driver, as unlawfully on the highway, under R.L., c. 33, 
§ 22, this did not affect the defendant’s duty of care. 

Carrington v. Worcester Consolidated St. Ry. Co., 222 
Mass. 119. 


Tort — Exciusion FROM PUBLIC SCHOOL. 


Action against town (case previously discussed, 216 Mass 
Verdict directed for defendant sustained on all the evidence. 


Barnard vy. Shelburne, 222 Mass. 76. 


Tort — MIsREPRESENTATIONS IN SALE OF Stock — Rue or 
DAMAGES. 

Held, ‘‘ as the plaintiff retained her stock the measure of her 
damages was the difference at the time of the purchase between 
the actual value of the stock and what its value would have been 
if defendant’s representations were true.” The jury having been 
instructed that the rule was the difference in market values and it 
being wholly conjectural whether the actual and market values 
would be identical ‘* we cannot say that this error did not injuri- 
ously affect the substantial rights of the defendant.” New trial 
ordered on the issue of damages only. 


Whitney v. Lynch, 222 Mass. 112. 
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TRUSTEE PROCEsS. 
Held: Facts warranted finding that trustee was not chargeable. 


Providence Brewing Co. v. Maxwell & Tr., 222 Mass. 
123. 


WorkMEN’s CoMPENSATION AcT — AssuMPTION OF RISK. 


Ashton v. B. & M. R.R., 222 Mass. 65. 
(See Notes. ) 


WorkMEN’s COMPENSATION — MURDER OF EMPLOYEE IN THE 
Course OF HIS EMPLOYMENT. 

A trespasser on mill premises annoyed a woman employee and 
the mill superintendent, whose duty was to order persons away who 
came without permission, was also specially directed to order off 
the trespasser if he came again, and, if he did not go, to send for 
the police. ‘The trespasser came again with a revolver and as the 
superintendent walked toward him, making a motion to go out, 
the trespasser shot him. 

Held: Compensation should be awarded. 

Reithel’s Case, 222 Mass. 163. 


WorkmeEn’s COMPENSATION — DouBLE EMPLOYMENT. 

The deceased employee was a superintendent in the A. Company 
and also a member of the Hull fire department. As superinten- 
dent of the company he had organized a fire brigade. A fire 
broke out on property adjoining the company. The deceased 
went for the double purpose of extinguishing the fire and protect- 
ing the company’s property, he worked with the company’s 
chemical as long as it lasted in the building and was drenched, 
ete., and later he worked with the town apparatus. He got 
pneumonia and died. Held, the finding for the dependent of the 
deceased was warranted. 

McPhee’s Case, 222 Mass. 1. 


WorKMEN’s COMPENSATION. 


Held: Finding of Industrial Accident Board against com- 


pensation warranted, as no evidence connecting injury with 
employment. 


Savage’s Case, 222 Mass. 205. 


WorkMEN’s COMPENSATION— PAYMENT UNDER THE Act Bars 
SUBSEQUENT ACTION. 


Plaintiff and defendant settled by agreement as provided in the 
act without any notice to defendant that plaintiff intended the 
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settlement to be without prejudice to his right of election. He 
accepted the benefit of the settlement. 

Held: The settlement barred a suit at common law. ‘* The 
rules of law applicable to executed contracts and to the doctrine 
of equitable estoppel have not been abrogated.” 

Barry v. Bay State St. Ry. Co., Jan. 8. 


WorKMEN’s COMPENSATION — PRACTICE — EVIDENCE. 

Held, 1st. When a case is remanded to the Superior Court on 
the ground of ‘+ diminution of the record” and then recommitted 
to the Industrial Accident Board for correction and amplification of 
the record the board cannot make a new finding. It should send 
up the old record corrected and amplified to conform to the facts; 
It should not make a new record. 

2d. The mere fact that a ‘* bank” man in a printing office suffers 
from lead poisoning or plumbism is not evidence that it arose out 
of his employment in dealing with type. 

3d. Although there is no right to a second hearing on a ques- 
tion of fact and ** commonly there should be no rehearing” yet 
under the circumstances of this case as a matter of discretion an 
opportunity was given to the employee to move for further hearing 
to offer further evidence if he desires, otherwise the finding must be 
against him. 


Doherty’s Case, 222 Mass. 98. 


Witt— Power oF APPOINTMENT — INHERITANCE Tax. 

Petition for instructions. — Testator A gave various legacies and 
then specifically exercised a special power under the will of 
testator B. He then added a general clause that ‘* all the legacies 
hereinbefore given . . . be paid in full” and ** legacy taxes 


and succession dues . . . charged to the residue of my 
estate.” Held, as this was not a general power, and considering 


” 


the will as a whole, the word ‘‘ legacies” in the tax clause did not 
include the appointment and the tax was payable from the fund 
appointed. 


Loring, Exors., v. Gardner et al., Ts., 221 Mass. 571. 


Witt — Construction — Apoprep CuitD — MEANINGLESS CLAUSE. 

Petition for instructions. — The testator adopted one of his 
grandchildren, A, in 1863 and died in 1865 leaving the income of 
his estate to his children named, in equal shares during their lives. 
** And upon the decease of any of my said children, notwithstanding 
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such deceased child or children shall leave issue surviving until after 
the decease of all my said children, when I direct” distribution of 
the trust property to ‘‘ my grandchildren” then living per capita. 
There was also a clause that it was not the intention that A should 
“share in my estate as one of my children” but that he should 
take only the share of a grandchild. <A died in 1913 leaving a son 
who claimed a share as a ‘* grandchild.” 

Held, first that the son of the adopted grandchild A did not take 
as a grandchild ; second, that the incomplete clause quoted above 
in italics should be disregarded and the entire income went to the 
named children as a class during the life of any and therefore to 
the last survivor till his death. 

Clarke v. Rathbone, 221 Mass. 574. 


Witt — ILLEGITIMATE GRANDCHILD. 

Held, that the words ‘‘ issue of any deceased child” in R.L., 
ce. 135, § 19, relating to the rights of omitted children and their 
issue, mean legitimate issue of any legitimate deceased child. 

King v. Thissell, 222 Mass. 140. 


Witt — Imptirep Revocation. 

Held: Death of wife during the life of the testator is not such 
a change *‘in the condition or circumstances of the testator” as 
to revoke a will by implication under R.L., c. 135, § 8. 


Bennett v. Brown, 222 Mass. 


Witt — Construction — AmpiGuous PHRASES. 

A single woman, with a brother, a half-sister, nine cousins and 
sixteen friends, drew her own will and after giving legacies to each 
of the above provided *‘I give the remainder of my estate both 
realand personal . . . in trust to my executor to be disposed 
of for the benefit of the estate.” ‘‘ If this should amount to $4,500 
I give and bequeath one half of this sum to” an Idaho charity. 
“The remaining half shall be divided between” certain Massa- 
chusetts charities. The residue exceeded $4,500 by a substantial 
amount and the brother and half-sister claimed the excess as intes- 
tate property. 

Held, by majority opinion, that, considering that will as a 
whole, there was no partial intestacy and the entire residue is to 
be divided among the charities. 


Miller vy. Idaho Industrial Inst. et al., 222 Mass. 188. 
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Witt — VEsTEv OR CONTINGENT INTERESTS. 

Petition for instructions. — Testator put his real estate in trust 
to pay the income as provided * until the decease of my last sur- 
viving child after which my said real estate shall be divided among 
my legal heirs according to the rules of law.” 

Held: The real estate went to the heirs at the testator’s death 
and not to the persons who would have been his heirs if he had 
died at the date of the death of his last surviving child, as there 
was no intention manifested to avoid the general rule in favor of 
the immediate vesting of estates. 


Blume v. Kimball, Jan. 10. 


Witt— Unpve INFLUENCE By WIFE. 

Held, 1st. ‘‘The nature of fraud or undue influence has often 
been defined. Whitcomb v. VU hitcomb, 205 Mass., and cases cited. 
It may be produced by unceasing importunity or by the silent yet 
resistless power which a strong will exerts over a less forceful and 
resolute individuality. The boundary where legitimate influence 
on the part of a wife to persuade her husband to make a testa- 
mentary disposition of his property in compliance with her wishes 
ends and illegitimate persuasion or coercion begins cannot be 
ascertained with the accuracy of mathematical demonstration. 
Hale v. Hall, L.R. 1 P. & D. 481. While the fundamental law 


is certain the facts vary with the circumstances of each case.” 
2d. The evidence warranted a verdict against the will. 


Emery v. Emery, Jan. 14. 
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